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PREFACE. 


IT was not until the beginning' of this year, that I determined 
upon a publication, relating to such topics of the Hindoo law, as 
most frequently come into discussion before the Supreme Court 
of Judicature,. 

My views, yet limited, were enlarged as J made progress, I at 
first, intended to confine myself to the few principles which seem¬ 
ed to have been reduced by practice, or by common consent, into 
axioms; but I afterwards (perhaps erroneously) conceived, that 
inojre might be done with advantage to the public; and thought 
if it was desirable to mahe hnown what was fixed, that it could 
not be useless to show how much remained in a state of uncertain* 

ty. 

There is hardly any question arising out of Hindoo law, that 
may not be either affirmed or denied, under the sanction of texts, 
which are held to be equal in point of authority. 

But I did not enter upon an enlarged plan, from a belief in my 
nwn competency to complete it. I knew the task to be arduous; 
and I felt well assured, that its performance required mpi''?, ^ 9? 
and more talent, than I had of either tp bestoWf 
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If another had engaged in the work, he might have command¬ 
ed my most earnest assistance; and I should have been much 
better pleased in giving my aid unobserved, than I am in coming 
forward as an ostensible author. 

I avow myself an author, because I have been told by some 
'i^hose opinions I value, that no good could be expected from an 
anonymous publication. I never imagined that this would be en¬ 
hanced by my name, but I gave credit to those who assured me, 
that, such a one sent forth without any name, would be likely to 
pass without any notice. 

It did not require muck sagacity to discover, that an attempt of 
this nature must be displeasing, because it may be injurious, to 
men whose importance and profits depend upon the obscurity of 
haws, which it is their business to expound. 

; ..j 

The interpreter of an ambiguous,'or equivocal ordinance, be¬ 
comes a legislator at once ; and if, in all his constructions, he can 
find authorities for his support, he may legislate with indemnity, 
and without control. 

I will not dissent from him who may affirm that I have done 
but little ; and it is not for my own sake that I shall desire evidence 
of the fact, that I shall ask to be judged by comparison. Let sen- 
€ gee of inefficiency be passed, and it will be received with 
fiUiu iission, if pronounced by one, who in his own endeavours 
prove that he can do more than I have been able to accom¬ 
plish, 
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It was a belief, wKetber well or ill founded, of its necessity, that 
led me into a very troublesome, and probably a very thankless, 
undeitaking', but, when a man approves of his own motives, he is 
not without reward. I neither desire nor deserve any other; 1 am 

therefore regardless of opinions, and secured against disappoint¬ 
ment. 

By some, I may be thoug-ht to have come to conclusions with 
too much assurance; by others, with too much distrust. Let me not 
be suspected oi a disposition to dictate, and I shall be satisfied. 

The Bight of Hindoos to have their contests decided by their 
own laws, has been established by the legislature of Great JBriiain; 
and I most cordially concur in the sentiments which have been 
expressed by Sir William Jones, upon this subject. In the month 
of March, 1788, he uses the following language, when addressing 
the Chief Government of Nothing indeeif/^ he says, 

“ could be more obviously just, than to determine private con- 
“ testa according to those laws which the parties themselves, had 
“ ever considered as the rules of their conduct and engagements 
“ in civil life ; nor could any thing be wiser, than, by a legislative 
“ act, to assure the Hindoo and Mussetman subjects of Great 
“ Britain, that the private laws, which they severally held sacred, 
“ and a violation of which, they would have thought « molt 
grievous oppression, should not he superseded by a new system, 
‘‘of which they could have no knowledge, and whicli thqyrmst 

“ have considered as imposed on them by a spirit of rigou:? and 
“ intolerance." * 
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As to the Hindoosy I have not a predilection for the tenets of 
any of their schools, or for the doctrines of any of their scholiasts, 
in particular. Such as their law is, they have a rig'ht to an admi" 
nistration of it, atnon^ “the parties themselves.” To deprive 
them of this right against their will, or without their desire, would 
be rigorous in a civil, and intolerant in a religious, point of view; 
for, their laws, and their religion are so blended together, that 
we capnot disturb the one, vyithout doing violence to the other, 

I am fully aware of the difficulty, at which I have now arrived|t 
I may be asked, if I myself, have not shown that the contradicti¬ 
ons amount to a nullity of the Hindoo law ? I admit that there is 
much in the books, which i^ quite unintelligible; I admit, in many 
instances, where authors can he understood, that they neutralize 
the authority of each other. Still I say, their own is the only law 
tp be administered to them- It is our duty to select such parts of 
the code, as may he most beneficial to the people. These will be 
confirmed into ir§e, by their undeviating application to case^, which 
may call for decision in our Courts of Justice ; we may command 
consistency, at least; we may hope, in time, to cleanse the system 
of its aggregated corruptions, and to defecate the impurity of ages. 

Give tliera not any laws but their ovyn, yet under a pretext of 
dealing those put, let us not subject the people to vyrong. By this 
time the Hindoos ought to have had such rules, as are applicable 
to ordinary occurrences of their lives, established with some de- 
gret of accuracy and precision, 

Laws which are repugnant to each other, must pot al] kpej) 
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their ground and where we cannot reconcile, we must abrogate. 
Let equity and wisdom declare the preference. 

I would not expunge any thing, because I thought it absurd} 
yet, if absurdity be met by absurdity, I would make the most de¬ 
trimental give way. By removing one, I should render the more 
harmless that which remained. One despot may be consistent, 
and may be endured, but an archonship of co-ordinates in tyranny, 
is intolerable ; and what will be the fate of that community in which 
none of them can conquer or be vanquished? 

I do not profess to censure, and I could not attempt it, without 
the risk of doing injustice. 

Legislators may have given laws, lawyers may, m opposition to 
each other, have commented upon them without blame, and with 
good intentions. It is enough that we know there are conflicting 
authorities, and that no man can be secure against the powers of 
construction. 

Ministers of Justice, ought not to be makers of laws; much less 
ought they to be furnished with authorities which may justify any 
decree. If left to their own discretion, they must act at their 
peril; but when right and wrong may be sustained by equal powers, 
the condition of suitors becomes truly deplorable. We might 
wish for an establishment of the worst system, as a relief iVom 
such a state. A chance of receiving justice is nothing, if there be 
a power of doing wrong according to law. 
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The plan of Sir TVilUam Jones may have been excellent, but 
the execution of it fell to the share Jaf^annat’ha. He has given 
118 the contents of all books indiscriminately. That he should 
have reconciled contradictions, or made anomalies consistent, was 
not to be expected; but we are often the worse for his sophistry, 
and seldom the better for his reasoning. His incessant attempts to 
display proficience in logic, and promptitude in subtilty, he might 
ha??® spared without the regret of his readers. 

If it should be objected that I have advanced much which may 
be refuted by a reference to Hindoo sages, I shall admit that 1 
have advanced much which may be so refuted. I undertook this 
work, because little can be advanced which is not refutable by such 
authority. I have endeavoured to collect from decided cases, such 
principles as ought, in my judgement, to be adopted, and such as 
ought, if adopted, to continue immutable, 

I had felt the inconvenience which was universally experienc¬ 
ed, of being obliged to have recourse to Hundits, upon points as 
they arose. 

I have published in the Appendix, many opinions which were 
obtained for me by my son, Mr. William Hay Macnaghten^ Re¬ 
gistrar of the Sadder Hewannee Admelut. The question was simply, 
whether or not an adopted son, could succeed to tlie estate of his 
adopting fathers father ; and it is hardly credible that such a one 
ahonid have produced the contrariety of opinion which will apf 
' pear. Still more strange, that in the support of opposite doc¬ 
trines, reliance should have been placed upon the same authorities, 





Those “ holy saints” to whom the Pundits refer, are greatly aCf 
variance with each other. Some holding that such a son is, and 
others that he is not, heir to kinsmen. These opposing opinions, 
we are told, may be reconciled, by a reference to the qualities, 
good or had, of the person adopted ; but this criterion seems to 
be abolished, in the present, or Kali, age of the world; and its 
meaning is yet to be defined. To constitute good qualities, wt 
are told by some, that a man must be versed in all learning, and 
adorned with every virtue; whilst good qualities are reduced by 


Of the twelve descriptions of sons, six are said 
heirs of kinsmen, and six heirs of their fathers only 
to which class a son given in adoption belongs. 


In their enumeration, different sages assign different places to 
the son ffiven.” As the six highest are heir.s of kinsmen, and the 
six lowest heirs of their fathers only, those vfhq rank a son given 
in the first class, make him heir to kinsmen gene^^y ; those who 
rank him in the second, confine his heirship to the mther. It is 
affirmed that the orio-inal collocation has been, and affiriiihd that it 

C5 

has not been, altered by transcriber 

to stand in the first, and that he ought to stand in the s 
class; and I know not how, without the aid of common sense, 
such a (question can ever be decided. 


son 


secoi: 


It is said, in the way of reasoning, because he is to present the 
funeral cake to the manes of his grandfather, that he is to sue- 


ceed to the estate ; but a^ain, it is denied that he is to present the 
funeral cake. Some say that he shall present the funeral cake, and. 
shall not succeed to the estate; others that he shall succeed to the . 
estate, but that he shall not present the funeral cake. In shorfc.’ 
it is a question of Hindoo law. 

A majority of the Pundits who \\Si\e delivered their rescripts de¬ 
clare, iAaf the adopted son shall succeed to the estate of his adopts 
%ng father's father, and they are apparently supported by the most 
rational construction ; yet from the Zillah of SaJiarimpore it is, 
answered, that the adopted son is excluderl from inheritance by the 
Mitacshara and all other authorities. 

I shall here give another quotation from the letter of IF*///-. 
am Jones, out of which I have already taken an extract. H© 
seems to have been well aware of the peril in which suitors are 
placed by the uncertainty of Hindoo law, and the character of its 
expounders. 

Five and thirty years have elapsed since Sir Willianis letter 
was written , and in that time, there have been many occurrences 
in the Supreme Court, such as could not have been within his con¬ 
templation. 

He says, “ It would be absurd and unjust to pass an indiscri- 
“ minate censure on so considerable a body of men ; but wy expe 
*^ riende justifies me in declaring, that, I could not with an easy 
** conscience, concur in a decision, merely on the w'ritten opini-. 

^ on of native lawyers, in any cause in which they could hare 
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‘‘ the remotest interest in misleading the Covrt ;noY^ how vigilant 
soever we might be, would it he very dilficult for them to mislead 
“ us ; for a single obscure text, explained by themsehes, might be 
“quoted as express authority, though perhaps, in the very book 
« from which it was selected, it might be differently explained, of 
introduced only for the purpose o/ being exploded. 

Since the time Eir William Jones wrote this letter, we have had 
translations of Hindoo law books, in numbers sufficient to enable 
JBnglish readers to judge for themselves; and those who have pe¬ 
rused them, must be convinced, that they contain enough, without 
being aided by the craft or the cunning of a Pundit, to mislead 
any man ; that they contain express and distinct authority, supports 
iu'^ the affirmative and the negative of almost every question. 
That they admit of dilferent explanations, it would be folly to 
deny, because there is hardly a passage in any one of them, whicli 
has not been diftcrently explained, 

"But when we talk of matter introduced for the purpose of being 
exploded, we ought not to forget that the matter so introduced, is 
as well attested as that, by wldch it is to be exploded. It frequent¬ 
ly bappiens, that he who assumes aright of exploding the doctrines 
of others, has his pwn opinions afterwards exploded ; and that the 
exploding authority, is exploded in its turn. 

Native lawyers, may not be deserving of the blame which is im¬ 
puted to them ; but there are instances of their partiality, and ter¬ 
giversation, which cannot be palliated or denied; nothing but an as- 
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certainment of the law^, can prove a corrective of this evil ; and, as 
their own law, is to be administered io oxxr Hindoo fellow-sub¬ 
jects, we ought, in our decisions, to be guided by those rules, 
which are most consistent with its general tenor, which have been 
preferred to otliers, by the most able of their commentator^, and 
which appear to be the most rational in themselves. We shall then 
by a series of adjudications give consistency to the law, and leave 
the riglds of a people unmolested. 

I disclaim all intention of casting a reflection upon our present 
Supreme Court Pundits. I have had much conversation with them 
both, and I believe them to be in all respects, better qualiflcd 
than such men usually are, for their offices. Yet it has often lx en 
observed, that opinions delivered in a particular cause, varied from 
those which had been obtained upon former occasions ; and I 
persuaded myself, that it would be satisfactory at least, to ascer¬ 
tain their sentiments, at a time when they could not be biassed by 
favor, or by any feelings connected with the parties to an existing 
litigation. 

Notes, which I possessed of decided cases, enabled me to 
direct ray enquiries, and to put such questions as might lead to 
a better understanding of the subject. I have been much assisted 
by 31r. Mactier, a most active and intelligent officer of the Su¬ 
preme Court, whose knowledge of his duty, enabled him to perform 
the lash which he cheerfully undertook, of procuring me the Re¬ 
cords I required, and of pointing my attention to cases, which might 
otherwise have escaped my notice. 
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To my son, of whom I have before spoken, I am much inJebted 
for a supply of knowledge, and for having been able to appreciate 
the value of information, which I had drawn from other sources. 
He furnished the materials of which my two last chapters are com- ' 
posed, and I have to lament his absence from Calcutta, oX a time 
when I required his aid. 

In ray chapter on Adoption, the name oi Mr. lilaqniere wilt Oc¬ 
cur. He supplied me wdth a manuscript translation of his own, 
from the Sanscrit. The work which he translated, is a eompila' 
tion ot Sri NatJia Bhatta, a celebrated pundit, under the title of 
JDattaka Nirnaya, I do not wish to conceal any of the debts which 
I may have contracted, and I believe 1 have now acknowledged 
them all. 

I refused admission to every thing, which I could not introduce 
with some degree of confidence. My doubts upon the authenticity 
of an opinion, if they did not induce me to exclude it, have made 
me accompany its admission with such observations, as I deemed 
calculated to prevent that which was questionable, from being im¬ 
plicitly received. Nothing has been retained, which I could see 
reason to reject; yet caution may have failed in its office, and left 
me exposed to the censure, which I was so anxious to shun. I can 
deny the charge of having substituted my own, for other, authori¬ 
ty. I have inserted but little that I did not think pertinent, and I 
have omitted enough to acquit me of ostentation. 

It will be said that some of the doctrines to which I assent!.^are 
contestable. I go further; I believe they are all so. From what I 
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have already avowed, I need not now say, that it was this belief 
which prompted me to my undertaking. Uncertainty, is the mis< 
chief to be remedied; authorities from Hindoo lavv books, may 
be collected to support both sides of any question. All claims 
n*ay be countenanced, and ail decrees may be sanctioned, by au^ 
thority. 

In the Supreme Court, some principles have been established 
hy decisions, and it may be useful to compare judgements which 
have been pronounced in similar cases, even when they are not 
Consistent with eacli other; although we should not be directed to 
the right, wfe gain something by learning how to avoid the wrong, 
course; and I may not go too far when I say, that a position rf*- 
Toctly ot ‘out'Mtico with any one in the lollowing pages, ought nof 
to be adopted without enquiry, or deliberation. 

If I have made myself intelligible, tliat may be considered by 
those, who have attempted to extricate the Hindoo law from books, 
as a matter of some importance. Where I am right, assent may be 
the more easily conceded ; where wrong, I may be the more easily 
confuted. 1 have yielded to that, which I conceived to be the best 
information. If I have laid a foundation, upon which a fabric may 
he raised by abler hands, and with better materials, I shall be sa¬ 
tisfied. If I can, in future enlarge or correct this work, I shall do 
SP frpm inclination, as well as from duty. 

Experience has convinced me that some such publication is ne¬ 
cessary. In this volume, it will appear, that two Pundits of the 
i^amp Cpurt, may maintain opposite doctrines, and each adhere 
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his own with resolution or obstinacy, deriving equal advantages 
from books of law, severally relying upon different writers for sup¬ 
port, and each resting upon the same author with a parity of con¬ 
fidence. 

In truth, it is difficult, if possible, with the purest intentions, 
to come at justice, by the Hindoo law. Much of it is now obso¬ 
lete, or declared to be inapplicable to this age of the world. Re¬ 
search is productive of little more than perplexity ; the conflict of 
lawgivers is endless, and they can never be reconciled. Some 
JPundits will prefer one text writer, and some one commentator, 
to another; some will prefer the text to the commentary, and some 
the commentary to the text; some will give their opinions, taking 
the text and the commentary together; and some will pronounce 
the law, in an utter regardlessness of both. 

There is great scope for the exercise of partiality, and the ope-* 
rations of corruption ; authors may have expressed themselves equi¬ 
vocally, to retain the power of interpretation in its greatest latitude; 
expounders have failed in their attempts at illustration, if indeed, 
it was their intention to illustrate. They are seldom in harmony 
with their author, generally in discord among themselves; and it 
never is practicable, to obtain the satisfactory solution of an exist¬ 
ing doubt. 

1 

If this be admitted, and I never heard it denied, it surely be¬ 
comes desirable to set up points, which, being fixed, may guide 
us to aright conclusion in some cases, althoiigli they should not 
d.irect us in all. If certitude be established in any particular, its 
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principle be extended to doubts, which were not supposed to 
have been within its influence. 

Such considerations have induced me to attempt that, which I 
W'ell know I am far from having accomplished. I have held many 
di/ficulties to encounter, but I believed that my endeavours could 
not operate injuriously, although they might not be productive of 
advantage; I therefore with but little leisure, and many objects 
to distract my attention, determined upon an eflbrt (feeble as I 
feared it would prove) to give some consistency to the Hindoo 
law, believing that I shall have been useful, if right; and if wrong, 
hoping that others, when they prove me to be so, will establish 
the doctrines by which we ought to abide. 

If my attempt can be said to have any merit, it is that of being 
the first which has been made to simplify Hindoo law ; to separate 
ifs practical parts, from the theory and controversy with which 
they were intertwined or confounded. Oi Jagannathas digest, it 
is enough, in this place, to say, that the labourer might haye given 
a more appropriate appellation to his work. 

Translators have their merit, but it does not follow that transla¬ 
tions have their use. The translator, having substituted a known, 
for an unknown, language, is functus officio. He has done all 
that he undertook to perform ; he gives an author to his readers, 
blit he does not impart value to the gift; be opens the casket, but 
he does not add to the worth of its contents. If we find nothing 
but perplexity and confusion, disorder and deformity, the fault is 
not his. He is not answerable for the defects of his original, nor ' 



( 



t>REF ACK. 


Xvri 


ought he to be held responsible for the uselessness of his o\tn la¬ 
bours. JJe does not undertake to alter the nature of thing.s ; and 
that which is unavailing when known, might as well have remained 
in concealment. 

There are some strictures, to which I know this volume is ob¬ 
noxious, and there may be many which I do not antici[)ate ; want 
of time has occasioned faults of an opposite nature. It has pre¬ 
vented me from shortening that, which will be found too long; 
and from lengthening that, which will be found too short. 

I might have greatly improved my arrangement, but, situated 
as I was, I must have left off deficient in the method which I know 
to be requisitef 

I should not have spared pains, if I could have commanded 
time. That was not within my power, and I judged it better, upon 
the whole, no longer to postpone a publication, which I feared was 
not likely to be much improved by delay. 

I could not but feel for the situation of men, among whom I 
had lived the best years of my life, when I reflected upon the pre¬ 
carious tenure by wliich their property is held, and considered 
that wealth might be either given or taken away, under the same 
circumstances by the same law. If I shall have been the instru¬ 
ment of rendering them more secure than, at present, they are, in 
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the enjoyment of their rights, I shall have accomplished all that I | 
hoped for, and more than I could have expected. | 

' ' « 
FRANCIS WORKMAN MACNAGHTEN. I 

i 

i 

j 


Calcutta, the22iid November, \S24^ , ^ 
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share, upon partition made by her sons. Childless widow not entitled to 
such share, will upon partition made by the sons of her husband, be entitled 
to have a fund set apart, sufficient for the security of her m-aintenance. 

64. Sree Mootee Jeeomonee Dossee and al v. Attaram Ghose and al S. C. Partition 
ordered upon the prayer of a widow who succeeded by her husband s death 
to his share in an undivided estate. The mother of one son, is not entitted to 
a separate share, upon a partition made between that one son, and his half 
brothers. In case of a son surviving- his father the estate will vest in him, 
and if this son shall die- an infant and unmarried, the estate will go to his 
mother; but, if his mother should have died before him, the estate shall not 
go to another w'^e of his father, although if the son had died in his fatlier s 
life time, th*;:, father’s estate would h-ave gone to his widows. The giandmot- 
ther (i. e, father’s mother) is the heir of an unmarried infant male, whose own 
mother is dead in preference to any other wife of his father. Upon partition, 
a: woman will take one share as heir of her grandson, and another share as 
grandmother, although she herself, as her grandson’s heir, is a. partitioning 
party, or even if, as such heir, she had enforced the partition, Jn ca^e o a 
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p^andmotlier so succeeding, slie must maintain lier daughters-in-law, or the 

childless/ widows of her grandson's father. 

/ 

69. Secbchunder Bose v, Gooroopersatid Bose and ah S. C. Guardian removed 
on account of his mismanagement. Upon a partition made between one son, 
and the sons of another son of A, the widow of A will be entitled to one-third, 
the son to a third, and the sons of the other son, to a third of the estate. The 
only son of one wife shall take a share to himself, and the five son of ano- 

" ther wife, shall each take a sixth part, and their mother a sixth part of the 
remainder upon partition. Mother, instead of being entitled absolutely to the 
share of movable property taken by her upon partition, declared entitled to 
the property so taken, rml and personal, according to the rules of the Hindoo 
lawi Pundits opinion. 

74, Jssurchunder Corfonnali and ah v, Govindchund Cor/ormah and ah S.C. Will 
declared well proved, but wholly inoperative, except, &c. Seven sons who 
survived their father equally entitled to his estate. The widow of one, and 
the mother of one of the seven sons vdto died after their father, declared entit¬ 
led to their shares as heirs and representatives. Mothers entitled to shares, 
on partition made by their sons. The principle of partition herein adopted, 
was not followed in the case of Jeeomonee v, Attaram, &c. which was decided 
ten years afterwards. . * 

78. Govindchund BijsaacJc v. Cosinoth BijsaacTc and ah S. C. Executor relieved 
from his executorship upon fully accounting, and bringing the money belong¬ 
ing to his testator's estate into Court. Partition ordered, Will made by a 
Hindoo under the age of sixteen, declared void. 

63. Hoorasoondaree Dossee v, Cosinoth Bysaackandah S. C. Widow declared en¬ 
titled to her husbaod's estate. The mother of an infant widow appoint¬ 
ed her guardian, and a competent monthly allowance ordered to be paid^out 
of her Imsband's estate, for her support during her infancy. Jewels belong¬ 
ing to her and her husband, ordered to be delivered' for her use, to her mother. 
Decree rectified. Widow instead of being entitled to the movable proi^erty of 
husband absolutely, declared entitled to h\s estate to be possessed, used and 
^enjoyed by her, in the manner prescribed by the; Hindoo law. Widow order¬ 
ed possession of her husband's movable estate; order appealed against by 
the next heirs of her husband. Bill filed by a mother claiming her share of an 
estate upon partition having been made between the widow of her deceased 
son, and her two surviving sons, dismissed with costs. Mother's right in this 
case, taken away by her husband's will. Effect given to wills. 
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1^. Kullean Slug ir. Kirpa Sing et ciL S. D. A, Son adopted by verbal declaration 
only; tliis according to the law, as it prevails in Mifhila. This a Critrima 
adoption; not known in Bengal, hxistration dispensed with in iHritnma adop¬ 
tion. 

129, Srematk Serma t>. Radhakamit, S. D. Adopted son excluded from a sharft 
in the property in his natural family, 

15K). Diitnarmn Sing and ah v. Riighoobeer Sing, S, D. A* Adopted son is entitled 
to the share of the person adopting* him, 

142. Kerutnaram v. Mfmummiit Bhobmisree, S. D. A. Adoption, as it appears, can^ 
not take place if tonsure has been performed in the natural fathers^, or has 
not been performed in the adopting, father's, family. Child adopted ought not 
to exceed the age of five years ; nmy be adopted at a more advanced age, if 
he be nearly related on the paternal side to the adopter*. 

155. GowerbuUiib v. Juggemotpersaiid Hitter and ah S* C. Adoption prevented by 
the death of the father of tire boy who had been selected for adoption* 

156. Shamcliiinder and ah iu Narayni Dabee and aL S. D. A. Two widows if duly 
authorized by their husband to do so, may after his. death adopt in succession 
to each other, 

157. Solulhna v. RarndulolParide and at S. D. A. Husband may authorize his widow 
to adopt a son after the death of one son whom he leaves surviving him. 

157. GourepersJiad Rai v. Jijmala, S. D. A. A husband having adopted a son on 
account of one wife, may authorize another wife to adopt a son for herselC 
If she does so after the death of her husband, the two sons so adopted will 
take the inheritance jointly. 

I5f). Ooimrbidhih v. Jucjgernotpersaiid Hitter and al, S. C. A widow, whose hus*^ 
band s father survives him, may by the authority of her husband, adopt a son 
after the death of her husband’s father; and the son so adopted, will be entit« 
led not only to the estate of her husband, but to the estate of her husband’s 
father also. This adoption does not seem to require the sanction of the hus¬ 
band’s father, he having died lea\dng neither widow nor child suiwiving him» 
Quere.—What would be the rights of this adopted son, if the husband of the 
woman who adopted him had had brothers, i. e. if his father had had other sons? 
Pundits of the Supreme Court differ in opinion upon the case decided* Piin^ 
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dits of the Sudder Dewannee AdawliU. Case put for the opinion of Pundits 
in the MofussiL For their opinions from fifty-one different stations, see the 
Appendix. - . 

.166. Ramchimder Chat terjea v. SuMhoochwndbr Chatterjedi S. C. The Cpyrf erro¬ 
neously decides that a lirahmin may lawfully adopt the son of his sister. 

168. Sree Moptee Pagtmbaree Dabee v. Sree Mootee Taidimonee Pabee'and at. S, C. 
Adoption under Luckinaraiii Tagore's will—question as to wliich of three wi¬ 
dows ha.s a right to receive the son in adoption. Executor of Executor re¬ 
cognized by the Supreme Court as the Ifiurfoo Testator’s representative. This 
being a family of Brahmins, and the child adopted being son to the un¬ 
cle of one of the wido^Ys, can that widow of whose uncle the child is son, re¬ 
ceive him in adoption? This boy being adopted, and having died, can he 
now be replaced by another in adoption? Quere. 

177. Sliamchunder and al. v. Narctyni Pdbee and al. S. D. A. A man leaves two 
widows and authorizes them both to adopt. One adopts in virtue of this au- 
thorit]f, and she and her adopted son both die. Case not satisfaetorily report¬ 
ed. The nature of the authority given by the husband not sta ted, nor how 
soon after his death the first adoption was made. After the death of the first 
widow who adopted, and of her adopted son, the otlier widow adopts ; held 
that the second adoption is valid; and that the son so secondly adopted is 
entitled to the whole estate of him, who had authorized his wives to adopt. 

181. Gowreepershaud Rai v. Jymala, S. D. A. A childless man gives authority to 
each of his two wives to adopt. He, in his life time, adopts a son on account 
of one wife. After Ins death the other wife, under the authority she had receiv¬ 
ed, adopts a son for herself. Held that the adoption made by the husband him¬ 
self, did not abrogate the authority which he had given to his wives; and 
considering the circumstances of this case, that the second adoption was va¬ 
lid- It would seem however, that the adoption by the father ium.se] f, ff/?^!r he 
had given authority to his wives to adopt, would have operated as an ademp¬ 
tion of the authority so given, if there had not been reason to infer, that he 
intended, notwithstanding his own adoption, to continue the power of adopt¬ 
ing in his second wife. 

184. Soluklina v. Ramdulol Pande and al. S. D. A. A man having a son by a de¬ 
ceased wife, may authorize his living wife to adopt in case of the death of that ' 
son, but not in case of a ttMapmme/it between him and the rvidow. 
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IW. Verapernuil Pillmj v. Narrgin Pillay and at Decitletl in the Hecorder’s Ceiu*t 
at Madras. Strictures upon that decision. 

J.95. Gopeemokun Deb v. Rajah Rajecrishna, S, C. Proof that a boy tO'-be adopted 
did not exceed the age of five years supposed to be necessary; not presumed 
that the necessary forms have been attended to, although circum>staiices exist 
to shoAv that adoption actually took place— 

196. Kerutnarain v* Bhobmesreef D. A. A boy of the age of eight years may be 
adopted^ if he has not undergone the ceremony of tonsure in the family of his 
natural^ but has undergone it in the family of his adopting father. 

216. Gowrbulhib v. Juc/germtpersaud Mitter and al S. C. Said that the death of a 
father who had consented to give his son in adoption^, before the gift of the 
boy actually took place, will prevent his (the boy’s) being given in adoption, 

228. Gopeemohun Deb Raja Rajekrislina, S. C. Case arising out of the adoption 
and will made by Raja Nobkissen ; not finally decided by the Court. 

26^. Raujkisno Bonerjee ami at. v. Taraneychura Bonerjee andaL S. C. (Master’s 
Oftice.) Ppinion given by the Pundits, concerning the right of a father to make 
unequal distribution among his sons. See also a conversation between tlio 
Supreme Court Pundits and me, upon the same subject, page 260; also Ap-* 
pendix, page 8. 

268. Raujkisno BonerJea and al. v. Taraneychurn Bonerjea and al. Further proceed¬ 
ings on the Master’s report, S. C. 

"269. Soorjecomar Tb/^oor’s will, S. C. Property of all descriptions left by the Testa« 
tor to his brothers, although lie had a childless widow surviving; considerati¬ 
ons thereon, 

271. Eshanchund Rat v. Eshorchund Ran, S. D. A. A Zemindar may give the 

whole of his Zemindary to one son, making a pecuniary provision for bis other 
sons. 

2/4. Sham Singh v. Mussumut Umraotee, on the part of Kalee Sur Singh, a minor, 

S. D. A. By the law as it prevails in Mithila, a father cannot, by a deed of 
gift, nnaccompanied by possession, give the whole of his ancestorial immovdMe 
property to one son, in exclusion of another. Quere —Does this decision admit 
that such a disposal of property may be made in Bengal? 
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280. Rf.mlcoamar Nectee Bacheapntfee v. Kishenkunkar Turk Bhoostin, S. D. A. A 
man may by the Hindoo law, as it prevails in Bengal, give by Danputra or 
deed of gift, the whole of his ancestorial immovable property, to his younger, 
in exclusion of his elder, son. 

283. Bhowannychiim Bunhoojea v. the heirs of Ramkamit Bunhoojea, S. 1>. A. A 
Hissanania, or deed of partition, made by a lather, and not carrifid into effect 
by him, in his life time, is not binding upon the sons after his death. This de¬ 
cision is very unsati.sfactory, and seems to have turned entirely oh i>ossessio7t 
not having been given by the father hi his life time. II this be settled as law, 
it must deprive the Hindoo of a right to dispose of his property by will. If 
the decision implies a denial of the father’s right to make an unequal distribu¬ 
tion of his property, among his sous, it is directly at variance with the two 
former decisions. Observatious on the conduct of the Sadder Detvannee 
Adawlut, and other Pundits who were applied to in this cause. 

SOS. Mahoda, widow of Gungagovmd Sein v. Knleani, OJid two others, S. D. A. A 
widow, possessing a Talook by the death of her husband, cannot make a gift 
of it to enure beyond her own life. - 

310. Bijya Dibeh v. Unpoornah Dibeli, S. D. A. A widow succeeding to an estatoijr: 
either as heir to her husband, or, upon the death of her son as his heir, has a 
life interest only; and upon her death, the estate she so succeeded to,in eitlier 
case, will go to the heirs of her husband. An estate “passes to daughters, 
for the sake of male issue.” 

:316. Eshanchund Rai v. Eshorclmnd Rai, S. D. A. Said to have been received as a 
precedent which settles the question of a father’s right to dispose of his pro¬ 
perty, even contrary to the injunctions of law, &c. 

1117. Mr. Cohbrooke's opinion respecting the right of a Hindoo to dispose of his 
property by will. 

SQO. hsurehunder Chrformah and al. v. Govindclmnd Corformali and al. S. C. A 
will declared to be well proved, but wholly inoperative except as to one be¬ 
quest. Except that bequest, all the property left to a Skih, or Idol. The will 
seems to be that of a madman. See Goculchunder Coiformah $ wall in the ap¬ 
pendix. 

'S23. Nubkissen Mitter and al. v. Hurrischunder Mitter and al. S. C. An unequal 
distribution made ot property by a father not disputed. Land, &c. left for 


the maintenance of an Idol. This disposal by the Testator held good. It ap* 
pears that a lather cannot by his will prevenl; the descendants from coming 
to a partition among themselves. In case of a quarrel atnong the desceadants, 
and a separation; the family idols ordered to be enjoyed by them alternate¬ 
ly. The time of enjoyment, to be ascertained according to the proportions of 
the e.state which were left by the ancestor to the several descendants. Every 
thing^ given by the ancestor to the Idol to accompany the possession of it. 

331. Jiamdulhl Sircar and al v. Sree Mootee Soonah Dabee and al S. C. A bequest 
of property for pious ptirposcs upheld. 

835. RaMalmltuhk Tacjore. v. Gopeemohun Taffore and al. S. C, All the family pro¬ 
perty applied to the support and worship of a family Idol permitted. It 
heems to have been so applied by consent of the son.s. 

336. Ramtoonoo MvllicJe and al. v. Ramgopaul Midlick and al. S. C. Court declared 
that a. Hindoo, “might and could,dispose by will, of'ail his property, mova¬ 
ble and immovable, and as well ancestorial as otlierwise”-TAppeal—and 
Decree affirmed by the King in CounciL A large: sum directed to bo applied 
to prious purpjoses, according to the Testator’s desire. 

^49. Doe e.x dmn. Kisknomohun Snmtono v. Gopeemohun Tagore and al. S. C. Will 
of self-acquired property ; two sons disinherited (on account of iniisconduct) 
by; the Testator; each left a legacy of 10,000 rupees only; one son, because 
deaf and dumb, left 20,000 rujmes only; and the whole estate, wth the ex¬ 
ception of the above legacies, and 30,000 rupees, left for the worship of an 
Idol, given to four son.s equally. ■ . 

850. Gowerchurn 3RtUick,hj his will disinherited one son on account of his alleged 
misconduct when serving in a house of agency; left him a small sum of mo¬ 
ney only. The estate very considerahle. The testator’s will acquiesced in. The 
property cosisisled of movable and immovable, ancestorial and self-acquired. 

350. Wbointschunder Pal Cliowdrg and al. -v. Premclainder Pal Chowdry and al.S.G', 
Will of property supposed to have heen self-acquired,leaving six awwos share 
to two sons, and ten onna’.s share to two other sons, established. Supposed 
that the decree would have been the same, had the property been ancestorial; 
100,000 riqiees left for the pmrpose of establishing a Shib or faniily IdoL 

356. Rdjah Nobkissen’s will, S. C. Although the EryU/i had a begotten, and an 
adopted son, he left an ancestorial Talook to the sons of his brother; this act 
was affirmed by the Court. 
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Sr IMalchmd Adie v. Kislwree Dossee, S. C. Will leaving propei ty real and per¬ 
sonal, between the wife and the son of a Testator, affirmed. The wife declar¬ 
ed entitled for life only, to her share. Quere as to the propriety oi this devisi^ 
on, the property having been l^t as it was by the testator to his wife. 

360. Soorjecomar Takoor’s will established, S. C. This will, although the testator 
had a wife, gave all his property (a provision which he made lor his wi e 
excepted) to his brothers. 

361. Bnstom Doss Mullick v. Rajindro Mullicle and al S. C. A Hindoo, having u 
wife and two daughters, made a .provision for them by his will, and lett the 
whole of his estate to a brother. The estate was ancestorial and self-acquir¬ 
ed, movable and immovable; widow of the testator, having coimnenced a 
suit advised to discontinue it. A first cousin, having a right to half of the 
property, relLnquishe.s that right, and accepts of one-third; held good, aS 
against his adopted son— semhle. 

366. Rogonot'h Pal's will, S. C. Self-acquired property, movable and immovable, 
may he distributed by will, unequally among the younger sons, in exclusion 
of the eldest son, 

370. Kishnonundo Biswas v. Praivnkishno Biswas, S. C. Ko objection made on the 
ground of a testator having left three-fourths of immovable property to one 
son, and one-fourth only to another. 

S71. Debnath Sandial and al. v. Pat. Maitland and al. S. C. Hindoo leaves two- 
thirds of his property to religious uses. Wife burning with the body of her 
husband, not constructively supposed to die along with him. Legacy left her 
by her husband to go to her daughters, and not to make part of the residue, 

of the husband’s estate. 




OF INHERITANCE. 


TO prevent the confusion which might possibly be occasioned by a 
consideration of the rights of widows, it may be declared, once for all, that 
a widow cannot claim any property in right of her husband, except such 
as the husband was actually possessed of in his life time. For example, A 
has an only son B ; B marries and dies before his father, not leaving a 
son, but leaving his widow surviving. The widow shall he entitled to 
the property which was possessed by B her husband—-but she shall not, 
upon the death of A her husband’s father, be entitled to his property. 
The estate of A» would, if B had left a son, have gone to him; yet the 
widow shall not take it, because her hosband iii his life time was not in 
possession, }f B had acquired property, and if A (his father) had died 
first, and then B bad died, leaving a widow but no sou; the widow would 
have succeeded to all, as well that which descended to B from his fatherj 
pS that which he himself had acquired. 

1st. The primary rules of Inheritance are these —A (the original acquir¬ 
er) shall be succeeded 

1st. By his son, or sons—if no son, by 

2d. His widow, or widows—if none, by 

3d. His daughter, or daughters—if none, by 

4th. His daughter’s son or sons—if none, by 

i5th. His Father—if dead, by 

IfJth. His mother—if dead, by 

7th. His uterine brother or brothers—rif none, by 

A- 
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OF INHEEITANCE. 


8th. His brother or brothers of the half blood—if none, by 
9th. Sons of uterine brothers—if none, by ^ 

10th. Sons of brothers of the half blood—if none, by 


11th. Grandsons of wterine brothers—if none, by 

12 th. Grandsons of brothers of the half blood. 

Here the succession in this line Gease.s. A’s Estate will now go back 
to the son or sons of his sisters, and their heirs ; failing them, to his pa¬ 
ternal grandfather,-.-then to his paternal grandfather’s widow, —then to 
the paternal grandfather’s sons and their heirs, 

I believe I have now set forth a sufficient number of Reversioners for all 
the purposes of utility. A Table in Mr. Wynch’s translation of the Da^a 
crania sangraha may be consulted by those who desire to go further. I 
have given it in the appendix—I must add however, although the line of • 
Inheritance, is perhaps less disputable than any other part of the Hindoo 
law, that the one marked out in the Haya crama sangraha is not univer¬ 
sally acquiesced in. 

When no relations by blood are to be found, the property will go to, 
spiritual preceptors, to JBrahmins learned in the Vedas, and finally to the 
King, or ruling power. There are many unconnected by blood, as well 
as spiritual preceptors* and learned Jiralmins, who will succeed in pre¬ 
ference to the Sovereign power. Those (for instance) bearing the same 
family name—Fellow students—and men descended from the same Pa¬ 
triarch. But Sovereignty itself shall never succeed to the estate of a 
Brahmin, or to that of any other person, if there be ^ qualified Brahmin 
to intercept the Inheritance.* 

* Menu tijus lays down thi law—“ To tlie nearest Sapindd, rhaU or female, after/«im in tli« 
third decree, the iaUerhamie next belongs, then dn failure of Sapinda’s, and of their issue, the Sa- 
manodaca, or distant kinsman, shall be next heir ; ot Ibe epiritual preceptor, ortbepupil, orthe,/«f- 
Jow-etudent of the deceased.’’ « f>n 


5 


OF TNIEERITAIfCE. 

2<1. There is a peculiarity in the Hindoo law, as it relates to descent in 
the right line. The estate cannot descend to ^greatgreat grandson, unless 
there be an intermediate heir, through whom it may be conveyed. For 
instance. If x4 have a son 3, B have a .son C, 0 have a son X), and D 
have a son E » E will then be the grandson of A. Suppos¬ 

ing then B, C, and D to die in the life time of A. E shall not upon A’s 
death take the estate—nor shall he ever take it, if it does not come to 
him through a long course of reversioners. Yet if D had survived A, 
D would have taken as A’s great grandson, and E would have taken as 
D’» son. If C had survived A, C would have taken as A’s gTandson, and 
E would haye taken as C’s grand,son—or if B had suivived A, B wmuld 
have taken as A’s son, and E would have taken as B’s great grandson. 

.3d. In the above case (B, <C apd D having died in the life time of A) the 
widow or widows of A will in the first instance take his estate as they 
w^ould have done if be never had had a son, E (the great great grandson) 
being at present cut off from the Inheritance. 

4th. If collaterals, entitled to the estate be living, they shall take in ex¬ 
clusion of the representatives of other deceased collaterals—as, A, B, and C, 
(being uterine brothers) A dies leaving sons,—B dies childless not leaving 
widow, daughter, daughter’s son, father or mother surviving him; C shall 
take the estate in exclusion of the sons of A,. But if C also had died before 
B, leaving sons, then the sons of A and the sons of C would have succeeded 
jointly to B. But if B had had a half brother living at his death, the half 
brother would have succeeded in exclusion of the sons of his jiterine 
hrotlieys. 

On failure of ail those, the lawful heirs are such Brahmens as have read the three Vedas, as 
are •fivrem body and m%nd,m have subdued their passions ; and they must consequently offer the (fune- 
yal) cake; thus the rites of obsequies cannot fail/* 

“ The property of a Bj:ahmen shall never be taken as an Escheat by the Kiny ; this is qfixei 
jftKwr but the wealth of other classes, on failure of-all heirs, the King may take,” 

A » 


OF INHERITANCE. 


4 

6th. Supposing A to die leaving neither son, nor widow, nor daughter, 
but having had daughters who all died in his life time leaving sons; then 
upon the death of A all the sons of all the daughters will succeed jointly, 
e<pially, and per capita to his estate. But if one of A’s daughters had sur¬ 
vived him, she would have taken in exclusion of her sister’s sons for her 
-and her sons after her death would have succeeded joinllp with the 
sons of her sisters, all per capita to the estate. 

6th. If from a defect of intermediate heirs, the estate shall go to the sons 
of sisters, then all the sons of all the sisters shall take jointly. The sisters 
themselves, cannot in any case succeed to the estate. 

7th. If a woman before her marriage shall acquire property in streef hun 
(i. e. in her own right) or if, after her marriage, property shall accrue to 
her, (be it real or personal,) her husband will not have any control over it, 
but it shall be held at her own absolute disposal. 

8lh. If a husband shall, in his life time, give real or imtmmble property 
to his wife, he shall continue to have dominion over it during his life ; 
after his death it shall become the widow’s (hers to whom it was given) in 
streefhun, 

9th. In case of personal or movable propei'ty so given by a husband to 
his wife, it shall be in slreedlmn, and at her absolute disposal from the 
time of the gift. 

10th. In property acquired by the death of another, and property ac¬ 
quired by the mere operation of Hindoo law, there is not (as it seems) any 
distinction made between real and personal—and immovable. 

11th. In alienation of anceslovial property by the act of a party in pos- 
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session, a distinction (whether well or ill founded) has been taken between 
fiiovahle and immovable. It has indeed been affirmed, that even an 
distribution of anccstorial immovable property cannot be made amongf 
sons, grandsons, or great gTandsons. I shall however, have occasion to 
enter into the question more at large in another part of this work. 

12th._ The son is next heir of his father; and if there be any number of 
sons, whether by one wife, or by different wives, they will succeed as joint 
heirs to an undivided estate, without reference to their mothers, or the 
number of them which may have been born of each mother—they will 
all take equally per capita. The children of these sons will take 
stirpes. Thus if A shall leave three sons B, C, and D,—B by one wife and 
C and D by another,—B, C, and D will enjoy the estate of A equally be¬ 
tween them. But if B shall die leaving two sons E and F,—if C shall die 
leaving three sons G, H, and I,—and ifD shall die leaving four sons K, Ir, 
]V1, and N ] then E and F shall be entitled to one-third,—G, H, and 1, shall be 
entitled to one-third, and K, L, M, andN, shall be entitled to one-third of 
A’s estate ;—-and they will so inherit jointly, or so take upon partition, even 
if B, C, and D, had all died in the life time of A. B, C, B, had they survived 

A, would have taken joer capita^ —bvtt their sons, or more remote descend¬ 
ants will take stirpes ;—and if in the life time of A, B had died leav¬ 

ing grandsons,—C had died leaving sons, and D had survived A; then B 
w’oiild have taken one-third, the sons of C would have taken onC-third, 
and the grandsons of B would have taken one-third of A’s estate. 

13th. The widow, if there be no son, shall succeed to her husband’s es¬ 
tate, and this she shall do whether he was of a divided, or of an ttAdivided 
family; if there be a daughter, and no widow, the daughter shall succeed. 

14th. If there be a daughter and no son, the vvidow, if there be one, will 
first take her husband’s estate— and after her death it will go to her luis- 
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band’s daugliter if there be but one, or daughters, (if there be more than 
one) equally. 

15th. Upon the death of a daughter inheriting immediately from her fa¬ 
ther, or mediately through her father’s widow, the estate shall g‘o to the 
sou, hnt never to the daughter of this daughter. Nor shall it ever go to the 
daughter or the son of her husband by another wife. 

16th. A daughter taking immediately from her father, or through his 
widow, shall have an estate for life only. 

17th. A granddaughter, whether she be so by a daughter or a son, can-* 
not succeed to her grandfather, or through the widow of her grandfather. 

18th. If there be two or more widows, and no son, the widows shall take 
equally, although some of them have daughters, and the others have been, 
childless. The daughter or daughters, will in this case succeed to the 
widows respectively, as they die. They will succeed equally to those who 
were not, as well as to those who were mothers, and between the wi¬ 
dows there is no right of survivorship. • 

J9th, If a son bad been bom, and had died in the life time of his fa-* 
ther, the nether of this son will not have any preference in consequence 
of having borne him. The widows (the deceased son’s mother included) 
will all succeed equally to the estate of their husband. 

20th. If a man shall leave any number of widows and a son by one of 
.them surviving him, and if the son shall then die leaving neither widow 
nor son ; his mother shall then as his heir, succeed to the estate of his fa¬ 
ther, in exclusion of all the other widows, The other widows will in this 
case be entitled to a maintenance only. 
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21st. A sister whether of the half or whole blood, can never succeed 
to the estate of a brother, but the son of a sister may succeed ; and the son 
of a sister will succeed in preference to the son of an uncle. Thus, if there 
be two brothers A and B,—if A shall die leaving a son C and a daughter 
D, —and B shall die leaving a son E ;“then upon the death of C, (without 
leaving a widow or child,) his coiisin E (the son of B) shall not take the 
estate of C ; but the sons of D (C’s sister) will take it, although neither 
nor her daughters could have succeeded to it. 

22 nd. One sister cannot take property as the Heir of another—but one 
may succeed to another in the wealth Avhich had been derived from their fa¬ 
ther—In this c ase she will succeed not as her sister’s, but as her fadier’s, heir. 

23rd. A brother may succeed to the property of a sister, held in stree- 
d'lmn, but not to property derived by her from her husband. 

24th, It is a general rule, that a male succeeding to property, shall take 
an absolute estate; and that a female so succeeding, shall take an estate 
fbr life only. 

25th, If a man shall leave a daughter or daughters, and no widow,—his 
daughter, if but one, shall take his estate 5 his daughters, if more than onb, 
shall take it equally between them. 

26th. If a man shall die, leaving any number of daughters, whosemo- 
thers are all dead, and one or more childless widow, or widow^s; the child¬ 
less widow or widows shall first take, and then the daughter or daughters, 

27th. If the daughter succeeding shall have daughters only, the estate 
shall not go to them, although her sora, dr sons Would have succeeded to it. 
In this case it will go back to the mother of her father,—to the jmternal 
grandmother of her with whom the descent stopped for want of male issue. 
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2!8th. It does;Jnot follow that a person whose duty it is to perform the 
shrad’/m, or funeral, rites,. shall succeed as heir to the estate ; or that the 
person succeeding to the estate, shall have the duty of performing the 
shrad'ha cast upon him. Sons of a sister may succeed to the estate, but 
they cannot perform the skrad'ha, except in the absence of relations in the 
male line; or except in a case in which it may be performed by any per¬ 
son of the same caste or tribe. So if there be sons of a sister, the sons of a 
male cousin cannot succeed to the estate, and yet it will be their duty to 
perforin the shradCha in preference to the sister’s sons. It is an invariable 
rule, that the shrad'ha can never be perfoimed but by one of the samecasfe. 

S9th. If A shall die leaving any nuinber of sons, and B (one of the sons 
' of A) shall marry and then die leaving any number of widows, and a son 
C; by one of them surviving him, the other widows ofB having been child^ 
Jess, or having_ borne daughters only i if then C shall die, not leaving ei? 
ther widow or child,—-C’s mother will, in exclusion of all the brothers and 
the other widows of B, take his (her son C’s) estate. And it the mother of 
C had died in the life time of her husband B, or after his death and before 
her son C, then the estate would not go to any ofthe brothers, or surviving 
widows of B, but it will go to the wiclovv of A, the paternal grandmother ot C* 

!50th. Supposing A to have two wives’ B and C,— B to have had a son D, 
and C to have had a daughter;-.B then to have died in A’s life time,—A 
then to have died,—and D (the son of B,) and C and her claugiiter, to have 
survived him -supposing D-then to have died, in this case the estate will 
mot go to C or to her daughter, but it will go to the mother ot A, who will 
succeed to it as grandmother of D. If B the mother of D had survived him, 
she would have succeeded as his heir, In the above case if A had had 
brothers, it would not have made any difference in the successian, as die 
grandraothgr qf B, would hay, e succeeded in preference to them, (I) § 
pocles,) 
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. 31st. Widows wlio take an estate, shall take 4t foiTIfe only; and itdliere 
are not daughters,, the next heirs of their husband will take, as they die, 
in like manner as the daughters would have taken had there been guy, 

32nd. If a wife shall die in the life time of her husband A, she (tlie de¬ 
ceased wife) having left a daughter B,--if A the father of B shall then 
die, leaving a childless widow C and his daughter B surviving him,—'G 
shall first take the estate, and upon her death it shall go to B, 

,33cd. On the death maiden, her uterine brother pr brothers shall take 

•her wealth—If no uterine brother be surviving, ber shall take it. And 

Jier father, if her mother be dead—The wealth given by a hnsband to his 
ftci/ei shall upon her death, revert to the donor—A married ^ontans pwp 
]jjroper wealth, not derived from her hmband, or her father shoX[ go equally 
mnpng her sons, and her daughters—If no daughters, the sons 

will inherit—and. if no sons, the daughters—If there are neither sons, nqr 
unmarried daughters, then the marj'ied daughters will inherit 
daughters, and next, warned daughters, shall succeed to the wealth 

a father to his daughter. J have omitted many inheritors of wpraen’s 
wealth, and many distinctions which are applicable to those I have nptic- 
cd. The subject is one more of curiosity than of use, for it rarely hap¬ 
pens that women die possessed of wealtbt 

N. B. It will have been observed that by the Hindoo law, the wealtlj 
pf a woman after her death, will be difierently disposed according to her • 
situation, and the manner in which she became possessed of it—That the 
. distribution of it will depend upon her having been married, or a maiden. 
And tlie mode of its acqinsition—\vhether she fw/imfed from her fatber- 
whetber she took it by him, or from her husband; ai^ whether 

it was possessed by her in any other right. , - 
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34th* If thei*e bo three sisters, A, B, aad C, who succeed joiatly to 
Ibeir father’s estate,and if they all die childless, or having daughters only ; 
—then upon the death of one, the two others will succeed to her share 
in equal proportions and upon the death of one of these, the whole es¬ 
tate will vest in the survivor for her life; but upon her death it will not 
go to her daughters again, supposing A to die childless, or having' 
daughters only; and B and C to survive her; supposing also B to have one 
son, and G to have three sons,—then upon the death of A her share shall 
go to her sisters equally between them, for their lives; and as they die, 
the proportion of B shall go to her onl^ son, and the proportion of C 
shall go equally among her three sons—But if B and C shall each die in 
the life time of A, then the proportion of A shall be differently distribut¬ 
ed ; and it shall go to the one son of B, and the three sons of C in equal 
‘proportions, share and share alike.—That is, if B and C had survived 
A, their soris after the deaths of their respective mothers, would have 
taken per stirpes hut ifB and C shall die before A, then their sons upon 
the death of A will take per capita.^The law in one possible event, is left 
perfectly doubtful—there are opinions and authorities both ways.—Sup¬ 
posing either B or C, (C for instance,) to have died before A, and B to 
have survived her; it is agreed that upon the death of A, her estate will 
go toB,—but whether on the death of B, it shall go to her only son, or be 
divided between him, and the tAree sons of C, is Except 

the law, as declared in the 5th rule, I cannot procure any light upon the 
subject; and according to it, or at least by analogy, I should be inclined 
to conclude, that upon the death of B, the estate of A is to be equally, di¬ 
vided between the one son of JB, and the three sons of C, share and share 
alike. 

There is no doubt but that the original share of B, wdll go to her only 
sou; nor is there any, but that th&original share of C shall be dividedaniong’ 
her sons—If the father of B and C had survived one of them, and 
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Page 23 

line 10 for qnesfiorxibhj read iinquestionahly. 

— 25 

- (in the note) for Duttika read Dattaca. 

-- S3 

-- 9 for not read non* 

—-142 

- 15 for read/?i;e years* 

..--144 

—9 for eight veM five years* 


-214-8 for Dattica read Dattam. 

-209 —— 26 for mhtility read siibtilty. 


For exceptions to rule 6tli, page 146, see pages 149 and 185* 

Other trifling errors may possibly be discovered, but none it is hoped of any im¬ 
portance. 
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one of thettl had survived him, it is certain that the daughter surviving him, 
tvotild take his whole estate for her life,—and upon the deatli of this sur¬ 
viving daughter, that her son or sous, attd her sister’s son or sons, would 
take the father’s estate equally and per capita among them.—-And if thero 
Tbe two daughters, one having ten sons, and one having one son, if these 
daughters shall survive their father, it is agreed that they shall take his 
estate equally between them,—and that upon the death of one, her owe son 
sjliaU take her share,—apd upon the death of the other, her sous shall 
take her share among them, 

35th. It was formerly held by the Supreme Court that the widow took 
movable property absolutelyt and imtnovable property for life only; but it 
has since been thought that there is not any ground for such a distinction* 
and that the widow takes hut a life estate in movable as \fe\i immovable 
property.—In December 1814, in the case of Hoorasoondaree Dossee against 
Cosinoth BysaackaaA Ramanot'hBysaacJc, it was declared that Hoorasooa^ 
dareevias entitled to an absolute interest in the jwomJ/e property, and an in¬ 
terest for her life in the immovable property of her husband. The oase was 
this, BishonoChBysaack, Cosinot'h Bysaac]c,awd Ramanot'h Bysaack, were 
brothers.-^i?w/io/mf7nnarried the complainant Hoorasoondaree.—lle dxod 
irnder the age of sixteen years; having, as his brothers alleged, made a 
vr ill in their favor. Tl»e Court determined that this will having been made 
in the minority of Bishonofh, was void and the above declaration was 
made in Hoorasoondaredsfa\or, he (her husband) having diedintestate —A 
bill in the nature of a bill of review was afterwai'ds filed by Cosinot h By-^, 
saack and Ramanot’h Bysaack agaimilloora$oo7idaree Dossee.—Error vfas 
assigned in the Decree having declared Hoorasoondaree entitled to an ai- 
solute interest in her husband’s movable property. 

On the 10th of December 1818, the Supreme Court Pundits, {Turaper^ 
shad Bhattacharjea and Mritonjoyhee Bhidialunkar) were inten*ogate4 
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to the right of widows succeeding to their hiisbandis^ ©state4 Theques- 
tions and their answers were as follow 

: Question 1, “ If a Hindoo widow succeed to the property of her hus¬ 
band dying without male issue ; what interest does she take in his immov^ 
able property, and what interest in his movable property f * 

Answer. “ According to the Hdyabhaga and other Shastras prevalent m 
JBengal, there is no distinction in this instance, between movable and im¬ 
movable property.—The widow has a life interest in loth, and is entitled 
to the enjoyment of the same and to same, by gift, moidgage, 

sale or otbervyise/o/- the bernjit of her departed husband's soul, even withpi^t 
the consent of her husband’s kinsmen. In so doing she will observe 

moderation'* —(N, B. The Court Pawdife explained the word “modera¬ 
tion” used by them, to mean generally “ moderation in expenditure”-— 
but other Pundits present explained the “ moderation’^ of a widow to mean 
/‘ moderation in diet and clothing.”)—The Court Pundits proceed,—“ She 
has no ffuthonty whatsoever to dispose of the property by gift andsofor% 
for worldly purposes with purposes, without the con- 

;Sent of her husband’s kinsmen.—^If she does so, the act is invalid; (religi¬ 
ous purposes include a portion to a daughter, building temples, for religious 
worship,digging tanks and the like;) she may make gifts and donations to the 
relatives of her deceased husband,—-and, with the consent of her husband’s 
kinsmen, to her own family. The kinsmen of her husband have the priority 
to her own family with reference to gifts, Aecawe the widow is under their 
immediate control, k being incumhent upon her to act as they direct. ’ ^ 

Question 2. “ If she convey away his immovable property for other than 
an allowable cause, is kich conveyance valid against herself, or the next 
of kin of her husband?—and if she give away ins property for o(her 

than an allowable cause, ii^ such gift valid against herself, or against the 
next of kin of her husband ?” 


Answer; ;^uch gift as to immoyaWe property iiajBoft’a/ftrs^-a Aer^ 
self, or against tbe next heir of her hiisband.--T^ie satne uould pepvcalid as 
to movahk propei’ty. Jewels going to p widow as part of Key husband’s 
estate^ and given away without,a/&>wai6/e cansp, €mld Jf§ reopj^p ed hp Imr 
wherkmhand\sm9ctofkmth^ 

Question 3. “ Has the widow an absolute (independent) interest in the 
jproperty of her husband,'either or immovable 

Answer. “ She has not an absolute interest in such property.—She has not 
(sn uncontrokd interest in that ^ropeidy.—She can ffi nothing of heramnsM- 
tkoiity.” 

Question 4. “ Has a widow so succeeding a right to the of 

the OToraftfe property to which she has succeeded r 

Answer. “ The widow so succeeding has a right to the possession of the- 
movable property to which she has succeeded, subject to the control before 
mentioned.”, 

Question 6. “ Have the relations of her husband any right to take such 
property out of her possession!” 

Answer. “ They cannot dispossess her of that property, but they nmy ■ 
control her in the use of it f > 

Question s. “ Is there any difference in tire ^quantity Of interegt;whiy,h 
a woman takes in property by between her sons, and that which , 

ehe takes by the death of her husband without . (male) issue 

Answer. ■ There isno difference in the interest so tahen-.-i:^Theice aT.e differ- 
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ent opinions upon this subject. Some affirm that property obtafned 

by a warnaa sharing witli her sous, is to be considered as stceed'hun—ov her 
own, over which she has perfect uncontroled authority.—There are opim» 
o us both ways—- we are of opinion that the most eligible mode would be to 
consider it stresd^ kun, it being more in the nature of a gift, that what sho 
succeeds to in oiUA r/o-At,” 

Question 7. “Does this answer apply equally to movable and inmovdbli 
property!” 


Answer. *' It applies equally to the movable, and to immovable property/ 
Fixed property given, by a husband to a wife, is not alienable bp the wfe'' ^ 

Question 8. “ If a widow for a just cause ceases to reside with the fa¬ 

mily of her husband, does she thereby forfeit the right ofsuccessipn toher 
^usband’s estate 

Answer. “ If a widow from nny cnnse other thnn unchaste purposes, ceas¬ 
es to reside with her husband’s family, and takes up her abode in the fa* 
jndy of her pai’ents, her right would not be forfeited.” . ^ 

Question 9. “ Where the consent of the husband’s kinsmen is necessar^ 

tofauthorize the widow to make gifts, for otnsr than religiotfS pur¬ 
poses—who are those kinsmen whose consent is requisite ! 

Answer. Those who are next immediately to inherit the property of ter 
Aer tease.”—“ The Blbad'h Rntnakara nnd Bibad'h Chintamonee nre of 
authority in this country, where uncontradicted or not censured by the Bayxz 
bftaga and jDayatutioa and other treatises current in Bengal.” “The Bi- 
bad'k Chintamonee and the Bibad'h JRutmkara are not current in Bengal. 
—They are of aothoritv in Mit'hylaf 
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. On the same day Seebnotlt Iiulyaiah'lmspuUee,-^Romohun jBidialak'Ltts^ 
puttee,-—Dahecburun ’TurkaluiiIcar,—St<mboo JBak'Imfputtee, and Itadanoih 
^itrlivsedttndo were interrogated by the Court; and they say, We difTer in 
opinion from the Pundits of tlie Court in this respect :—according to the 
Dayahhaga and Dayatutwa, iha donation of property is valid, although 
the Donor incurs moral guilt .—The Pundits of the Court have quoted the 
Dayahhaga as their authority —we therefore differ from tfmn in opinior^ 
There are older treatises of law, by which donation of property as before 
|itated, is declared void. The ancient lawyer's are of opinion that thealie- 
nation of property by a person who has not uncontroled authority oyer it, 
is void ; and in this there are distinctions—as to fixed and proper¬ 

ty and so forth. It is our opinion ilvAt, consonantto the doctrirre laid down in 
the Dayahhaga,\\\e widow has authority to dispose of her husband's property 
for religious purposes without the consent of her husband’s relations,—an^ 
that she has not the power to dispose of it for other than religious purpos¬ 
es consent; —but, that if she does so, the disposal is valid, 

having a vested right therein .—Vachusputtee and Chundyshawara 
that a childless widow .succeeding to her husband’s property, has indepen¬ 
dent authority over the movable part of her husband’s estate, and not over 
the fixed property—^The doctrines laid down in these,two codes which hav«^ 
not been declared inadmissible by the author of the Dayahhaga and 
Dayattitwa, are still considered of authority in this part of the country.— 
This doctrine has not by the Dayahhaga and Dayaluitva a— 

The subject is not particularly noticed in either of these books; The com¬ 
piler of the Bibadhee Chinlamonee v>’as Bak'hvsputtee 3Iissre; and the com¬ 
piler of was CViM/<drA7»j(<Awa.” 


Next came the Pundits Rughoram Shiromonee, and Kisnochunder Bldhya- 
Imkar; they were asked, “ Do you agree w kb, , or difibr iVouu the oi>ini- 
jOnspf the Pundits of this Co'irt delivered in your hearing,, on the severaL 
points pf law, as laid down by tlienj ?, If you agree, say soi—ifuot, state .ia - 
what respects you differ.” 
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Answer: “We agrafe upon all points with the opinions given by tlie- 
■Court PicmUts. With this exception-They stated that gifts of movahle and 
hmmaUe property made by a widow for other than an allowable cause 
Vere not valid against herself of the next beir of her husband—We 
agree with them in saying that such gifts are valid as against the next 
Imr of the husband—but they drf veMd as against the widow who could 

not reclaim them, whereas the heir *5 eref/ffed ^0 do ^0. 

With such guides, I believe it will be admitted, that it was not easy to 
arrive at the right conclusion. The Court took timeto consider the mafter, 
and. to obtain further information.—Finally, on the l lth of August, 1819, it 
was declared, that Homsoondaree Dossee, the widow of Buhonof/iBj/saach, 
do take both his movable md immovable property to be enjoyed by her in thM 
wiuHMr hy the tlh^doo Icvw* 

The oinginal l)ecree was thus altered—'t'he Court having rescinded that 
jpavt of it, which declared Hooraeooiidaree exxM^d 

able property of her husband- It might perhaps have ' been better if tlie 
Court had'erabodied in this last Decree the opinion which was declared 
from the bench by, I believe, all the Judges, namely, that with respect to 
the widow’s right, there is no distinction between and immovable 

property, and that she has no more than a life interest in either. An ap* 
peal from the first Decree was then depending; and that, according-to 

my recollection, was the reason assigned by the Court for not wording 

the Decree, according to its own conviction of the law. 

The opinions of nine Pundits, which I have given above, although not 
concnmttg, are certainly less discrepant, than the opinions of Pundits are 
usually found to be upon any question. The five Pundits who were exa* 
mined next after the two whobelouged to the Court, declare, that “ the anci¬ 
ent Lawyers «re ofopiaioa that the alienation of property oyaperson wlio 


dF'lTTiTERITANCE; W 

fias not authority over it, is void.'" They then say, “ there are clis^ 

tinotions aS to fixed and movable property.” They conclude by giving their 
opinion generally, (without regard to the distinction which they admitted 
to exist between fixed and wouaWe property,) “ that consonant to the doc¬ 
trine laid down in the Dayabjmga, the widow has authority to dispose of 
her husband’s property for religious purposes, loithont the consent of her 
h'usband's t^ehtUonSy and that she has not the power to di spose of it, for 
ihan religious purposesy without their consent;—but that if site does so thd 
disposal is mh'd,-—she having a vested right therein.” It is not easy to con¬ 
ceive that a person may by virtue of a vested right in property, make a va¬ 
lid disposal of it, if that person has not a right to dispose of the property 
at all. I do hot at present, nor did the dve Pundits, speak of property 
given for religious purposes. That point will require a separate considera¬ 
tion. The two Court pMwditVjf informed us in answer to the second questioa 
which W'as putto them, (and which earc/tidedgifts for religious purposes,) tliit 

shch gift as to iV^rmovaWe.propertyiswo^ ha/idagainst (the widow) herself, 
or against the next heir of her husband. same would be invalid atH 

to wowWe property.—Jewels going to a widow as part of her husband s es¬ 
tate, and given away without allowable cause, could be recovered by her, 
(bt her husband's next of kin,.the same as money” This*! presume must have 
meant money due -to them. The two last Pmidits examined agreed with 
tliose of the Court iu saying, “ that such gifts are not valid as against ttie 
next heir qf the husband” and they very rationally disagree, by saying thdt 
such gifts “are vedid as against the widotv, who cooXd mt recover them,* 
whereas the next heir is entitled to do so." 

It is evident, >I think, when the Pundits H^oike of a Jewel, they meant to 
be understood, that if any thing was given by a widow, 
cause, it ved^hi, if it could be identified, be recovered by the next heir, 
bom the donee. It is said “ money has no eai* mark”— and the next If kin 
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-who attempted to recover a «utn of money from a dome to whom the w'p 
dow had given it without allmvabU cawse, would probably have many dif¬ 
ficulties to encounter, and must; I should think, necessarily fail, if it did not 
appear that the widow had dimiaished the principal of her husband’s per¬ 
sonal estate. 

, .The Supreme Court never had a tlonbt as to the limited right of a wid ow 
oyer mmofaWe propertyi nor ever at any time considered, that she bad 
more than a life interest in it. The question in this case, if not lost sight 
of, was not kept fully in view. TheCourt Pimdits indeed, in their answer 
to the Seventh qiiestion,i seem to pat movable and immovable property upon 
the same footing,—and for my part, so far as a widow is concerned, I have 
been unable to Xra.ce any distinction between them in the iTmdoo law. I took 
great pains to come at the best information W'^faich was attainable, during 
ithetime wewere considering this question after having examined the, P«»- 
dffr in Court, and I was satisfied at last, that in the case of a widow, there 
p not any distinction made by the Hindoo law, between movable and m-; 
woiaWe property in her hands. 

Two cases which were tried before the Supreme Court may serve to 
illustrate this question, as it relates to immovable property.—Tliey were both 
in Ejectment, The first was tried on the 9th of November, 1810, and was 
John Doe on the joint and several demises ol Kisnogovind Sein and Para-, 
monee Dossee v. Gtins’anarain Sircar. Misnocaunt Sein, the brother and 
one of an undivided family Mvith Hisnogovind Sein, (one of the lessors of 
the Plaintiff,) died in 1801. He did not leave any issue, but left two widow's 
Oojulmonee Dossee and Taramonee Dossee, (now one of the lessors of the 
Plaintiff,) surviving him. Oojulmonee had died some time before the action! 
was brought, and it was alleged that she had in her life time, made a 
conveyance of the premises in q^nestion to the Defendant- Kisnogopind 
(the lessor) was next heir after Oojalmonee's death, to her proportion of 
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4lve estjjH hich had continued to be undivided. One, wit¬ 

ness onJj,>|gs exainiaed ; when the court, satisfied that the case was ac¬ 
cording,to t|ie .statement, declared a decided opiniou that OQju]imonefi 
had no right tg make any grant of her interest in the estate vvihioh coujld 
enure beyond her ownlife—The defendant finding that the grant (which 
it now appears he had) from Oojulmonee, would not avail him, declined 
.hicther contest, aud u verdict was given..for thejpiaintifF. 

The other case came on, (the trial lasted several days,) on the. 25th of 
June, 18|7. It Was JDoe on the demise of Rawtanund Mulc'hopodm 
yr, Ramki.ssen JDutl. Noyan Shd had been dead about fifty years. . He 
left two widows^ one of whom burned witli his corpse. The other Poora- 
nee Dossee is STiLt. alive. Noyan Shd not having left a son, and one 
, widow haying sacrificed herself,, the other ( JPooranee) succeeded to tlie 
estate of her husband—She had made a grant of tlie premises in question 
,. to,, the lessor of the Plaintii^^^ and they were afterwards seized, and sold 
5 in executionm satisfaction of a judgement which had been recovered a-- 
gainst her. The lessor of the Plaintiff had been in possession, but dispo^ 
s:essed by the Defendant, who was purchaser at the Sheriff’s sale, and the 
present action was brought to recover the possession, , 

There were some circumstances in this case w'hich were calculated 

‘ . . > 

to excite mepicion. No pecuniary consideration had been given by 
«the lesser of, the Plaintiff to Pooranefi JDoss^. She was said to have 
made the grant to liim for tlie henejil of her husband's soul, he ( Rama-' 
jiimd) having been a Brahmin. It clearly apjieared however, that the 
deed of gift had been executed before the suit, on accpimt of the costs 
pf which the premises were sold, had comwnced? apd it also appeared 
that the Defendant had notice before the biddings at the Sheriff’s sal^ 
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eirteretf bP, tlie lessfeV of the Plaintiff wSS ra pos#e«sibii of 
itemi^'Gs hy virtne of a deed of gift made to him of them by jPoo/'ftwigb 
jl!!>wi«Ge-~the verdict of the Cotirt was not tinahimbns. Sir Antony Buller 
aii^d f, were Of bpihiOfl, (again^^ opinion Of the Chief Jnstice) that the 
Plaiiitiff ought to feOOver, and he r0covered"accordingly. 

Had a proceeding been iristitittCd by PooraMce Hosjfee against iJaw*?* 
mind Bundhapodia, I bhoiild probably have been inclined to think, that 
froih a Whht Of cbhsideratiott, he could 'riot, hold as against Aor ; but as sM 
Miil diivey and Cisariiiried as a witriess ori bCbalf 6f the Plaintiff, 1 
thought that a verdict against him, Wonld have amounted to a denial-Of 
Aer right to dispbse of the property iri questfon fori Aor O 

' ' ' ' ■ ■ . ’ ^ ' ■ ' ■ ' '.v ' ' V' ; - A.--#.'.;: 

There whh not, I ihay venture to say; any disagreimerit Oh the Beitch 
ilpon the Subject of A majority of the <bOurt thoii'ghtthat 

there Wa.8 riot ariy fraud which Ought to operate as between thO prirric^ to 
arid the case being free from fraud as to tlieril, that 
the Plairitiff ought to reCOver. It was admitted by all that a grant iriade 
by her Was good J^r hPr Ujfe, , \t aftef the d^atlt of Poorhaec Hosaec, the 
heirs of Nayan iSAd shall proceed against Ramanund Mukhopodiet, the 
case will be very different; I do not foresee that he can have any defence 
as against them. 

tn the year 1799 thfe Court seeins tO havethought in the case bf BialchiiPd 
Adie 'v. Kishdree Ddssee, that a woman (widow) is not to tak e more than an 
htate for f j/e in the inotiaife property of her husband-; and I am not able 
to discover why it first began to declarO therndow—^and , entitled 

to dn ahsolute property in the rdcflidhle^ and d life interest bvAy \t\. the r»l- 
mmdble dMiie.. ’ '*■ .. 

In this last mentioned cti&e Jugnl AdieiXiQd, leaving his wife Kishotee 


Bossm and hia son itfundohl Adie siwivic^. BMimd, ,the POB of Nmi- 
« wal the i-ng died before the biU was 

filed. By this bill i?i«?cAw«d claimed the whole of the property whjch Imd 
beloiigc^J to Jwgwl l also that which had belonged to Nwulolol/xt hawps 

been alleged that JSundolol had acquired, separate property .m his father « 

iJuguVs) life time, and .after death—denied that Nm. 

had acquired any property at any time vand she setup aw illof/«g«l 
by which he had appointed her his executrix, andJVMHdatoihi8exectttor,-.T 
and given his estate jointly between them: under this,will she insisted that 
she was entitled to onelhalf of J^^-nrs estate, admitting that the complain, 
ant as jonand representative xxi NimdoM, was entitled to the other half; 
but claiming the. right of managenaenl of his half until he attain^ 
ed the age of sixteen years. He .was then four or five years old. 1 shaU 
have more to say on this subject when J come to treat of wills ; in the 
mean while, I mention the,case, merely, for the . purpose of showing the 
i)pimon which the Court 00# entertained, respecting the right of 
^ woman who cmne into possession of her husband’s estate—^ 
Im ma. It was declared'that Dm/cW (the complainant) was entitled 
to a moiety of the estate. One half of the personal property (which was 
yery considerable) w'as ordered to be paid into the hands of the Account- 
General of the Supreme Court for his use. A receiver of the real es¬ 
tate was appointed, who was ordered to pay one half of the rents, issues, 
and profits of it. into thehands of the Accountant General, to the complain¬ 
ant’s credit.-rand the other half to. the Defendant (Kishoree) .diiring her 
life, to be disposed of by her as she thought properas to the other half of • 
' thn Pemonal property, the defendant Kishoree was declared entitled tq it 
for her hyc, and itwas ordered that such, proportion of it as w'as not .in¬ 
vested in Company’s, securities, shoiild be so invested ; and so endorsed 
^ to pveventher from disposing of it.-tbpt , as the loans were paid off 
treasury, the'money should be reinvested, and endorsed ;as the former se- 
curitiesthad,hee%—ao4 , that,fh® should,fee putidedi duringher life, to draw 
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i!ie interest, aacl to use it at her own will and. pleasure'—with respect to 
the profits or savings which had, been made since the death of Jtfjw/, slje 
\V!a3 declared entitled to a moiety of them, in her own absolute rigU amh 
at her own dispoml,~a.nd the Court did“ further order and decree that 
the said Defendant, Kis/ioreeJDossee, is entitled to, and shall hav?, receive^ 
and he paid, previous to anp divisiout and over and above the sums htsreiij 
before mentioned, from the joint stock of the said estate^ and to he at her 
own disposal, the full and just sum of Current Rupees seventy^nim thou¬ 
sand three hundred and sixteen, Jmrteen annas and two the said 
NmdololAdie having inhis life time, and the said J^ialchund Adie, since 
the 4eath of the said Mundolol Adie, having expended that sum on theit 
separate accounts, from the joint funds.”—The above is part of the Final 
Decree. The cause was long pending in Court. It appears that cause waa 
phownonthe6#A«wd7M of April, 17&5, against a rulewhich had been 
obtained oh the 2Hth of Octoher, 1793, s^nd that the Court (April, 1795,) 
declared it the Defendant Kishoree Dossee was entitled to an estate Jbr 
life, of and in owe of the estates bequeathed by the wlllof 
Adie deceased, with permission to d/.sjpojse of the rents, issuesj hnd 
profits thereof, during her life, and vfiTu liberty to hrkak, into the 
PRIN cipAL SUM for PIOUS USES or OTHER PURPOSES \vith THB EXPRESS 
PERMISSION of this Court, or WITH the consent of the said Dialchund 
Adie, her grandson, after he shall come of age.': B. It was this rule 

that directed the Registry, &c. of the Company’s securities, so as to prc-. 
vent their negotiation when in the hands of Kishoree Dossee. 

The whole of the proceedings in this case are not perhaps quite recon- 
cilahle with other decisions which have since taken place in the Supreme 
Court. It seems clear that the grandmother, (ATw/mrce Doweej had such 
an interest in the real estate as would have entitled to her to a partition^ 

and if she had insisted upon one, that she might have got into the receipt 
of the rents, &c, . of one half of the landed property, and got rid of the 
jraceiver^ so far as she was concernedr 
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This was the Case of a the rigbfof to make wills 

had not then been So fully recognized by the Supreme Court, as it has 
been since. The subsequent decisions warrant us in thinking, that such 
an instrument would now have a more enlarged operation in the widow’s 
iavor; but it seems at that time, to have been assumed that a widow could 
riot take more than a life interest iri the estate of tier husband. The Court 
must, I conceive, have'been misled, by adverting to the law which w ould 
have applied if she had taken upon or in consequence of her 

husband’s witlhout m^^:e issue. But be this as it may, I mention the 
case for the purpose of proving what it questionably does prove ; namely, 
that the widow’s power over the morn We, was put upon tXm same footing 
with her power over the mwomWe, property and it was declared that the 
consent of her grandson after he came of age, or the express permission of 
the Court (whose ward the grandson was) during his minority, was neces¬ 
sary for the purpose Of enabling the* grandmother “ to break into ilte prin¬ 
cipal sum f even ior " pious uses.” 

I cannot but wish that the law, as it waS certainly understood to exists 
iri the case of Cosinoth Bpsaack md JRamaAoth Bysmcic against Haora- 
Sdondkiee Dossee tdoy hie adhered to. The Judges w ere satisfied that a 
distinction between mOvkhle and immotable property in the handij of a wi¬ 
dow was grouridless.—The hardships which iii former times might have 
arlsenv hy preventing a widow frttm breaking in upon the principal, Can¬ 
not now be apprehended haveriow public funds in which the money 
may be placed, and frOm Which the widow may be secured for her Own 
use, as much as can bie'made of her husband’s'property ^ and as much 
probably, as he, had h^^ lived^ WOiild have ii?xperided. The right of lifs 
next of kin to succ^Od after the Widow’s death, '//o.« never beeh questikmedl 
—If she pleases to make gifts toand to perform riZ/icr j»«oicst 
duties, they will not be the less meritorious for having been performed at 
her-own iiiebrivOrifence; bi* the^ bb/ for having been perforirifeti in 
fraud of the Reversioner, 
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It is, wc afft told, indwotal, sinful, forbiddoii----and therefore I should hope 
iUkgal—fat a widow to deprive her husband’s lieir^ of the estate, by givi 
ing it away in her life time—'but some say No.'--Iramoral, and 

sinful, and forbidden we admit it to be,—yet being done, it is vaMd in fair. — 
That is, the brothers have a right to sneceed, and a sister-in-law has a 
ng-Afto cut them off from the snceeSsioh, The property is ^ faio to be 
preserved for them, and she iaio may 8i|uander it away at her pleasure, 

Landed property, if it cannot be kept in the hands of a widow, may 
he recovered from tho^e of her alienee. And what reason is there in the 
law which declares that the next in remainder may be irretrievably cheat¬ 
ed out of his interestiw -yet enables him to do himself justice if a 

■fraud should be attempted by the disposal of latidio his prejudice? As to 
the widow herself, it is surely enough to expose her to imposture, and lO 
eiiffey her to he ctyoled out of every thing tliat is her omh 

I remember to have been much affected when Pooranee Dossee came 
to 'giyeevidence in the Ejeetment cJf which I have spoken. It was, prov¬ 
ed that she had given gold ornaments: and money to the j5raA»»i»s--fpert 
haps all that she had. They told her however, that it was necessary to 
?and also. When she was examined as to her interest in the question, she 
said with great simplicity that it “ was usual i,o give to the JSrdkftiins, hat 
never to take any thing/roa» until a person was dmen to the last 
fash” She was now old and decrepit. She had given away property to 
the amount in value of many thousand Rupees, and when she was press¬ 
ed for ananswer on the ground of her interest, she said she thought it like¬ 
ly, if the plaintiff recovered in thia>aGtion, that the man to whom she had 
given all, might allow her, as he had allowed her befoie, to squat herself 
down in a corner of the bouse. 

Considering the helplessness of such creatures, and the nature of those 





info whose hands they are likely to fall, I cannot but think that Courts 
of Justice ought to interpose their authority as far as the law will allow ;— 
and I believe it will allow of their securing the principal for the next of 
kin, givingto the widow its annual produce during her life. Such araea- 
sure, if she is to be plundered, would make it the interest of her plunder¬ 
er, to treat her with humanity and care. But the influence of Hrahmins, 
the terror of her g'hooroo or spiritual teacher, and the cupidity of her 
relations, operate so. powerfully upon her w'eakness; that it is, in my 
judgment, the duty of pur Courts to adopt some means, whereby the ex¬ 
pectant may he secured in his fights, and the widow herself protected 
against such a host of assailants.* 

If, upon the death of a Hindoo, his sons shall all be under age; the mother, 
or mothers of these sons, shall manage the estate during the minority. If 
there be a son or sons by cue widow only, that widow shall manage un¬ 
til her son or one of her sons, shall attain the age of sixteen years ; and 
this she shall do although her husband left other widows, if they are 
childless, or mothers of daughters only. 

If there be four wido'Ws, two of them mothers of sons, one the mother 
pf daughters and one childless; the two mothers of sons shall manage 
jointly in exclusion of the other w idows, until a son of one of them shall 
attain the age of sixteen years. 

This is ihe Hindoo law, as it prevails in the Supreme Court; but by , 
the Regulations of Government, which are law in the Mofussil, the mino¬ 
rity of sons continues until they attain the age of eighteen years. 

^ I find tlie followinji: passage in tKe Duttihi ifintartsaj Since the'of widows is 
be that of using property during their lives, it is established that they have not power to adopt a son” It 
will be observed tliat this is a proposition, appUed to the subject of adoption in partiQutar; 

and that the fmver of adoption is denied to widows, because their power as to property, is that of using 

' it'ter their'Iiw'owfy.' ^ I-,- 

' D ' ■ 
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For ihe purpose of paying debts contracted by the deceased husband; 
his widow, or widows, may sell, and make a good title to^ his estate, oi‘»n 
a competent part of it. She or they may also raise money by sale or 
otherwise, if it be necessary for the maintenance of the children, or for 
the due performance of religious ceremonies, or for other necessary family 
purposes. 

The power of their mothers will cease, upon an attainment of one of the 
sons to the age of sixteen yearsand an, adult brother, during the infan- 
cy of his brethren, will have the same power, which the mothers possess¬ 
ed during the infancy of all. 

Contracts made by the member of an undivided fumily, SLve, 

generally speaking, valid, and binding on tbe other members : but this 
pmst be understood as applying to such contracts as have been necessarily 
made; or such as have been entered into, in the course ofthe family’s trade, 
dealings, or concerns. Fraud will vitiate all such contracts and give the 
members defrauded, a remedy against the manager, or the parties with 
whom he shall have dealt, as the case may require. 

- 

In the Supreme Court, Frauds among Jimdoos, and among Urilis/i 
subjects, have always been considered and determined upon the same prin¬ 
ciples. 

It has been ruled by the Supreme Court, that the purchaser of Joinf 
property from one of an undivided family, must look to the necessity for 
selling which existed at the time of the sale, and even to a proper appli¬ 
cation of the purchase money, 

• 

Nonclaitn by the infants after an attainment of their age, will be con¬ 
strued into an acquiescence in the sale. This is reasonable and consonant 
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to the nxles of Hindoo law. Four years’ nonclaim, after an attainment of 
' fnll age, is tlie term which is said to bar the right of recoveiy from a pur¬ 
chaser—but this supposes the sale to have been made from necessity, and 
without fraud. Many circumstances may be connected with the transac¬ 
tion, which will either lessen or enlarge that period ; such as absence of 
the claimant, or his being under some special disability upon his com¬ 
ing of age—his being fully apprised, or in a state of ignorance as to his 
rights-~his having permitted, or prohibited an expenditure of mbney by 
the purchaser, upon the premises; in short every thing may operate, as it 
shall tend to .indicate good or bad faith in any of the parties. 

It is necessary that such a power as the one I have mentioned, should, 
during the incapacity of some of the family, be vested in those who are 
capable of conducting its concerns; and as such a power is liable to be 
abused, it is certainly proper that its exercise should be examinable, and 
that those who are excluded from interference, should be protected against 
fraud or collusion. 
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1 SHALL here confine myself to Partitions made by the partitioning 
parties themselves, or enforced by one having a share in an undivided es¬ 
tate,—and the immediate consequences of such partitions when so made. 

Partitions made others, by the sole otcner in possession, may be 

more properly noticed when I come to treat of wills, gifts, m meqml dis- 
iribution. 

To this chapter I shall subjoin some decisions of the Supreme Court, 
•which may tluow light upon the subjects ot Inheritance and Far tit ion. 

Tile right of a great grandmother to a share of the estate, upon a parti¬ 
tion made of it by her grandsons, is no where recognized in the 
Hindoo law. Between such paidies it is not indeed liJeelg that a question- 
tiiould ever arise—none, that I know of, has hitherto arisen—But whe¬ 
ther it be tliat this is a casus omissus—or whether Hindoo legislators thought 
it impossible that a woman could live until hex great graiSdsous divided 
the estate—^or whether, contemplating the possibility, they thought she 
ought not to be entrusted with proJ)erty after having attained such an age, 
must be left to conjecbxre—The fact is certain, that there is no provision 
made, by which the great grandmother can claim any share, in case of a 
partition of the estate by her great grandsons—By moral obligation how¬ 
ever, they are bound to support her—and this is a duty, the performance 

of which, might undoubtedly be enforced in the Supreme Court. 
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A woman’s right to a share of the estate, if even owe of the partitioning 
parties, he a ^ grandson, is no Avliere expressly declared.. 


§L 


In the case of Gooroopersaiid Bose v. Seehchunder Hose, &c. the right 
of a woman to come in for a share upon partition made by her son and; 
grandsons was questioned.—I shall have occasion to advert to this case 
again. In the mean while I shall say, that the opinions of such Pundits 
as \sete acquainted tcith the co7itendingparties, ran in opposite directions, 
i—sonie affirming the woman’s right to a soh*s share, and some denying 
her rightto share. The case, so far as it relates to the present point, 
w as shortly this, Kisnoram Bose died leaving two sons, viz. Goorooper- 
sand, the complainant, and Muddtingopaul, who before,the filing of this bill 
had died, leaving ria? sons.—jSifwmram left a widow, named K-hunJunnee 
Bossee, M'liQ was the mother of Gooroopersaud and Muddungopaul. —Upon, 
a partition prayed as between Gooroopersaud, and the sons of Muddungo- 
paul, (that is between K’hunjunneds son, and her grandsons,) the questi¬ 
on afo.se. It w as admitted by all (ixe Pundits, that she would bave been 
entitled t^ one-third of (her husband’s) estate, if the partition 

had been mhde by her sons Gooroopersaud and Muddurigopaul. The una¬ 
nimity of th 14 concession may perhaps be accounted for,, as it did not 
afl’ect the interest of any one of the litigants, or make any advance toc 
wards a termination of the contest. As to the point at issue, some Mun^ 
dits declared, the pm tition having been postponed until after the death of 
Muddungopaul, that Klmnjunnee was not entitled to any share. Others 
declared that lies- right w as the same, partition having been made betw een 
her,son and grandsons, as it would have been had the partition been made, 
in the Ule time of between her two sons. In point of m-. 

fo'mwc authority, these Pundits were equal, and they seemed equally 
fortified by,s|ommentary and text. The Court made further enquiry, ghd 
obtained the best information ;—we w'ere ultimately satisfied that, upon a 
partition by her son and K’AunJtmnee v/ii» entitled to share, as 

«he w ould have been, had the partition been made by her sows. 
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Since that time, I have Lad several conferences with the Supreme Gonrt 
Pimdits on the subject of a woman’s right to a share, if one of the parti¬ 
tioning parties should be a great grandson. They have invaribly said 
that the law is silent; but that from reason and analogy, she ought to 
have a share, and if such a question arose, they supposed it would be 
decided that she should have one. Yet it would seem, to entitle her to 
a share, that there must be some more proximate descendant than n great 
grandson, party to the partition—for if the partitioning parties be a/f so 

mr 

remote as gteat grandsons, it does not appear that her claim can, in any 
manner, be supported. The Pimdits are of opinion, if one of her be a 
party, that she to have a share—and if her sons are. all dead, 

and one of her grandsons be a party, that she ought to have a grandson’s 
share. Thi.s is conformable to the principle of partition ; —for in a division 
between her son and her grandsons, she will undoubtedly, be entitled to 
the share of a ATOM. 

It is well established that she is entitled to a share, if her sons, her 
grandsons, or her sons and grandsons should divide the estate—And as 
there is hoiking to exclude her in case of a more remote descendant being 
a" party to the Partition ; it is, I think, both reasonable and just that she 
should have bet share, although such a person should chance to be one of 
the Partitioners. 

An expedient tor the escape from difficulty, is seldom wanting to a 
Pvindit; and it is said by some, that the Sanscrit word “ Pootro " may be 
construed grandson” or “ great grandson” Such a construction might 
indeed, readily rid us of all embarrassment; for it would, without 
doubt, give a share to the grandmother, even if her grandsons 
were the most proximate parties to a partition, just as it would do, if the 
partition had been made by her sons. But what share is she to take if her 
gt^ grandsons are the Partitioners ? Upootro, be invested with the 
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sig-wtfxcation contended for, she will take the share of a,50»—and that 
cannot be, becanse it is provided that she shall be entitled, the 
dividing-, to a grandsons share only. This consideration woidd, I eonqelvp 
of itself, be sufficient to deprive such ingenuity of all its force. 

For my own part, I prefer the fsnown rigours of any law, to the incerti¬ 
tude of arbitrary interpretation—^and the attempt to which I have alluded, 
if successful, might j ustify us in giving any meaning, to any words. If in¬ 
deed it could be shown that pootro was the only word by which son, 
grandson, and great grandson were expressed in the Shastras, the •attempt 
made, might be entitled to some notice—or if it could be shown that the 
word was used when grand ox great grand son was evidently 

signified, we might consider it worthy of some attention-^but there are 
three words, “ Foetro”—'‘ Potvtro ,"—and Pro-powtro^'r~:~‘}Sony' ^~ 
“ AW-s so?j”—and Son's Son's son ,each severally applied throughout the 
Shastras to the diflerent persons intended to be designated—and where a 
partition among grand sons is spoken of, Po'wtro, ov son's son\s, \\\Q term 
applied. I have therefore resisted this effort to get at that, which may be 
considered by some as a desirable conclusion. . ' ^ 

1 have assigned her a share, although her grandsons may be a* 

’Hiong the Partitioners, provided soirie of her more immediate descendants 
are parties, or some one more immediate descendant is a party, to the 
partition bijt I thought it proper to state all the authority upon which 
T have done so, 

'✓* ' . . 

The interest which a -mother has in property taken by her upon Parti¬ 
tion, is not at all satisfactorily defined by the Hindoo \'aw. In this case, 
as in alnipst every other, the texts admit of, and have received,! different 
constructions. By some Pmidits, it has been declared that she takes an 
■fthsolmte eptateWand that hor proportion is at her own free and nnrestrict* 


viomi® 
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etl disposal—By others it is held that she takes an jnteres| pnlyj 

and that xipoH her death, her proportion nill revert to the.partieg, cy* |,heir 
representatives, from whom she took her share when partition was made. 

-—By others a (iistinctipii hetvvemt real atal Personal and irnmov- 

ai/ej estate, has been set up; and they affirm that she takes the mopa^/e 
ahsolatel^yyin^t\iQwnmovabkJorlifeox\\^. 

Generally speaking, MoraWe and wnmoraMe pia)perty, are suhjept to the 
same rales.—It is said that a wife, who receivevS a gii'T of immovable ]}XO- 
perty from her hashand, shall not have the control over it until after his 
death,—but that wxoxjaWr property shall be at her own disposal, from the 
time of the. gift, and during tho;life time of her husband (the donor.)— 

This may be called an exception to the rule, althoagh it is certain that, 
he who gives, may annex what conditions he pleases to the gift. _ 

It has also been said that immovable property, iv ancestorial, is not to 
be dealt \tx unequal distribution, as immouabl<^ selj^acquirvd, QV m 
however accptlred, may be,-—bat 1 doubt the validity of, such a doc¬ 
trine, even up to this extent,—rand, considering all tha,t Iras Ireen adjadi- 
cated xipon the subject, I. think reason to xloixht will suffiviently appear. 

I have been iinable to disdovex* the aathoi'ity, (and I believe there,is 
not any) upon which a distixiction between 3no«o5/c aij,d pra^^ 

perty, coining to ,a widow by the death of her husband, or .jo u, 
by partition made among her descendants, cxin possibly be sxipported - 
nor do I bxdieve lliere is any authority for saying, that a female whoi so 

takes, shall have more than a life interest in either, , 

When there was not any way by which money coxild be,secured, so 
as to give such parties the interest of it fpr theirlLves ; and when it th.ere- 
fore, became necessary to entrast them with a posses.sion of the princi- 
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pal, it mifht liavft been iiifenred! that they had aright, as they certai»ly had 
a power, to diiiuaish the eapitat. 

Punditi, (always excepting gifts made to J5raAM»tHS, ami (fl^er. 
pious dohatiohs, pious because Prahmins receive the benefit of them,), 
inform us that it is immoralstRii siir/itl in a woman to red pee the property: 
of which she may have come into possession, by the partition of an estate, 
or the death of a husband ;-“yet some* indeed most, of them add, thafe her 
act, if she does so, is valid. 

The maxim “ ^uod fieri not dehet, sed Jactttm valet” is of general, if not 
universal, applidhtioh in the Hindoo taw ;—and depredatioil upon property 
in such hands, must necessarily be promoted by a recognition of theprin-* 
ciple; for the embezzler is free from restraint, and the receiver protected 
against retribution. 

In almost every book upon Hindoo law, We have ittstanoes to prove the 
influence of this maxim. In the JDaj/'aMcg'a we find, “ But the texts of 
Vyasa. exhibiting a prohihition, are intended to show a moral offence 
‘f They are mot meant to invalidate tUe sale or ot/ier transfer.”—So likewise 
other texts must be mterpreted in the sOwie manner.*--^''Therefore, since 
it is that ^gift ov sale should h& made, the Precept is infringed hy 

making one;—but tpe or transfer is not null: fir n fact cannot be 

t!iteredhf(itk'mdv^d%e:iiXiif 

Here wet are to suppose all the parties coiiusant of the circuniisitanGes, 
as well as of the precept-^md we have onljr to ask, is it reasonable that 
goods shall be withheld from their owner, by a man who with a know¬ 
ledge of their having been stolen, had received tliem, hecause ihe theft 
cannot be nullified by a restitution 
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* Upon the words “ a jact cannot be altered by a hundred /e*t‘#s,'’ "there is a 
note by Raghanandana, (author of the Dayatatwa,) which, on account of its 
singular felicity in the way of illustration, may be thought worth trans¬ 
cribing. He saySj “If a Rrahmanhc slain, the precept, ‘Slay not & Mrah-* 
man,' does not annul the murder: nor does it render the killing of a JBrah^ 
mana impossible. Whed then 1 It declares the sin." 

This exquisite gloss is from the pen of Rughmanden, whose compilati¬ 
on of Hindoo law, Sir William says, approaches nearly in method 
and in merit, to the Digest of 

The Supreme Court has at all times limited the interest taken by a mo¬ 
ther or a widow in immovable pTopetiy, to an estate for life. The proper¬ 
ty of many, perhaps of most, lyindoOiS, consists chiefly of money, jewels, 
and securities, or merchandise. They enjoy neither privilege nor fran¬ 
chise from the possession of land; all are alike considered merely ‘As 
wealth, and if it be not considered more reasonable that the reversioner 
should be defrauded out of one species of wealth, than out of another, 
it would surely be better to put them all upon the same footing, unless 
it can be shovv’n, as I ,am sure it cannot, that the law is explicit and mani¬ 
fest, securing expectants in one case^ and leaving them defenceless in 
the other. 

From what has already taken place, if the next in expectancy werC fo 
file his bill, alleging that a widow or mother in possession of movable 
property, was making away with, or wasting, it to his prejudice, and if 
he were to establish such a case ; I believe the Supreme Court would 
some way preserve it from dissipation and wastethat it would be 
ordered into the Accountant General’s hands, or otherwise secured for th© 
reversioner. 

I do not desire, and 1 believe I could not obtain, any ad vantage from those 
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piFeeepts; by xvMch a who has lost lier Ivusband, is enjoin¬ 

ed to an ascetic life, by which the use, pf ornaments is forbidden; and that 
which is most spare, and most homely in diet^ and in clothing, prescrib¬ 
ed ;~-for if she should be inclined to yoluptuousness, we might be told of 

her freedom from seculm re3traint--rthat she was sinfid in t^^^^ 

but hiid iloyertheless a to 

In the case of Dialchmd Adie^^^ I>owce, the Supreme Court 
put nmvaMe and immovable property upon the tame footing, and declared 
that a woman, although taking under the wiU of her Jmsband, was pot en¬ 
titled to mOr,e than « life interest m eiihet. The propriety of this dpcipi- 
on, she having claimed under a will, may well be questioned. The pro¬ 
perty of the Testator had been acquired by hirnself i and looking at the de¬ 
cree in any point of view, it cannot, in my humble judgment^ be recon¬ 
ciled to the principles by which the Court, .iipon other occasions, appe.ara 
to have been guided. The cause was for many years pending, and tho 
enal decree, was pronounced in 1790. Such questions had very rarely 

been agitated before this period, and it seems tojiave been thought, thai 

a JETmdoo woman could not take a greater interest than one for her life, 
in miy descripfiorv of property. If the distinction which afterwards arpse, 
(whence it sprung I know not,) had then existed, the Court could not but 
have djeclared the legatee entitled to an absolute interest in the mpvabU 
estate of her husband. M the ivhich is now given to the wills of. 

Hindoos, she would, 1 presume, at this day, be declared entitled to an 
intei*est; in the whole— both movable immovable, • 

In her answer, she relied upon her right, under the will of her hus¬ 
band. to a moiety of dll his property. This, as will appear when I come 
to treat of wills ; was given to her in the most express, and unambiguous 

terns; bnt her claim was disregarded by the Court, 1 pow advert to the 

£2 
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case, iMerely for the ptirpose of showinj^- tiiat in the year T7©9, the Coiiff 
did not make any distinction h^tivfieu fn 

the hands of a woman. ' 

After that period, a distinction originated—and widows elaiining as 
heirs of their husbands, and mothers taking upon partition, were held to be 
entitled to movable estate absolutely, anA to immovable iox life only. Wi¬ 
dows vend mothers so taking respectively, have nfijeays been considered to 
stand upon the footing in point of'wtfe?^es/-^an4 in the case of Cosi- 
not/e iiose and iJamawot/i J5<>^e againstit Was the 
opinion of the'Court upon a bill of review, that a wfifotn taking by the 
death of her husband, was hot entitled tb more than an'estate i/or Itfe m 
either movdlde or immovable ptopeitf. TMs was in the year IftlB. 

How fhe Court cattie to distinguish 'between mmahle m 
property, With reference to the 'rights Of widmvs or Of ‘motkevs, I am not 
(as I have before intimated) at all informed. The law is nOt suffi¬ 

ciently explicit upon ihe subject, to justify such a distinctionwand it 
must be admitted, that giving these parties a life interest only jilt each spe¬ 
cies of estate, will be more just as it relates to others, and more beneficisd 
as it relates to themselves. 

The Widow is generally instigated by her own relations to demand a 
partition of the estate or she is rather a tool in tlieir hands, with whiOh 
they may work Out their own gains —^give herthe interest'of her hasbandfe 
wealth for her life, and she will be maintained as she had been before his 
death,;—give her the principal, and She will be pilhigedoutof thenaeansof 
subsistence. 

As to the mother, she herself cannot move towards a partition $ but her 
son Who inay have an ascendancy over her, can enforce it. The conse- 
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^ueiice is, Bon may ditide ibr efetaiii^ against the will of Uis bretlxvei? s 

and under tbe pretext of alottmg a share to his roother, take i« reality* 
two shares to lumseM. He will thuB, withowl conferring any benefit niMvrt 

her, defraud tlrose whom helforces into a division of the estate. 

If the mother is to feke, as I; think she ought to take, a life interest on¬ 
ly; the incentive to.fraud will be abated^the discord of families «iay be 
prev 0 nted-*-aii.d . a degree ot peace .and .oohtentment preserved to the mo¬ 
ther herself, such as she is very unlikely to eiijoy* after having, a propor¬ 
tion of the family property at her own absolute disposal. 

* 1 shall add, that the right of a mother to a share, upon partition being 
made, is a nece.ssaTy consequence of the act, £ov unless Jke Jhther chme 
to distribute an estate, a division of it is not authorized until after the *mo- 
tker^s death. The eldest brother, ought, he/ure partition, to manage the pa- 
triroony, :amd the others ought to live under him, as they had lived under 
their fatlier. 

The portion of the estate to be deducted for the eldest brother before 
partition of the heritage, is a ttcenhctA part—for the middlemost^ a/or- 
fic/A, and for the youngest an But there is no distinetien 

made in Bengal, and Menu's is merely nominal, if there he not <& transcen* 
dewcy oi learning irRd virt'ue on the part of thc'cldest son. T Ids 
amey might be difficult of ascertainment, and the legislator says, “ Am©^ 
brothers equally skilled in performing their several duties, there is no de- ’ 
duction».ef the Awf w tew, or the chattel; though 4!<e«a«ri/?e 

as a mark <if^r«a;fe>'.»(e*!ei’ario»,should be given to the first-born'’' his^ 
trifle however, is with some degree of sarcasm,, denied by the i?«ya e/'a- 
IM<* to a^rs/-Aom in the present age. 

1st. In this (the Kali) age there no diiFecence as to the amonnt of 
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shares takten by brothers upou partition, l&f Memi, it is laid down, that 
sons born of women of the; sev era! ms to or tribes, shall be entitled to fo itr; 
three/ or two shai'es, or one share. He says, “ let the son of » JBrahmini 
take four shares; the son of a three shares ;■ the son nf a 

JB/mice, two shares; and the son of a Soodra one share,” This distinction 
is now abolished; nnd inarriagG,'except between men and women of the 
same msto absolutely prohibited. The eldest son was formerly favored, 
and is declared hf Metm to be ehtitlod to a larger eharej by reason of a 
greater itiemrdtion ; but this inequality of partition is no longer Goiinte-» 
nanced. The author of the J)aya crama Sangntha inXonm uSf thoi equal- 
division U the only mode adopted in this age, because younger brothers who 
entertain the yeneration spoken of by Marw are seldom met with, be’- 
cause elder brothers deserving of it, are not more frequently to be tqund, - 

Slid. If there be two or moye brothers, any one of them, or the repre¬ 
sentatives of any. one, may enforce a partition of the joint property ; as 
well that which was derived from their ancestor, as that which wasyomi-t 
acquired bjj^ themselves- 

8rd. In case of a partition made among brothers, each will take an 
equal share. If some be dead, their representatives will share 
with the surviving brothers. Thus if A, B, C, and D, are four brothers of 
an undivided family; upon a partition made between them, each will take 
an equal share. But if A shall have died, leaving two sons E and F ; and 
B shall have died, leaving two sons G and H ; and G shall have died, leav~ 
ing three sous J, K, and L; upon apartitionraade, the estate will be divid* 
ed into four parts, of which the surviving brothers G and D will each imceive 
one. E and F, the sons of A, will receive one between them, and H (the 
son of B) and I, K, and L, (the. sons of G,) will receive the other between 
them ; of which last mentioned share, H will be entitled to one half, and 
and L jointly, to the other half,, ■ 
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' 'dthr A 'widow, whose “husband dies not leaviiig a son,,becoraes his 
heir, and will, upon partition made by the brothers of her husband, (which 
t)artition she may enforce as well as any of the brothers) become entitled 
to a fiill share in right of her deceased husband. Thus, if there be three 
brothers, A, B, and C ; and A shall die leaving a widow D and no son ; 
the estsitO iipon partition, shaU be divided into three equal shares, of 
which D will take one, and B and C one each. 

' fith. If A shall die leaving three sons B, C, and D, (whether they are all 
% one wife, or each by a different wife, will in this case make no variance.) 
B, C, and D will enjoy the estate of A jointly, or dinde it jier capita. 
If they all; die,in an undivided state, B leaving pne son, C leaving two 
sons, and D leaving three sons; these sons of B, C, and D, will becpnae 
entitled per stirpes—and upon partition among them of A’s estate, it shall 
be divided ; into three parts, of which the son of B will take one, the two 

sons of C will take one, and the three sons of P will take one. 

eth. Suppose B, C, and P to have been sons of different mothers, wi¬ 
dows of A, and they the widows all to be living when a partition of A’s pro¬ 
perty is made between his sons B, C, and D; none of their mothers will in 
this case be entitled to a share. It would be the same if one wife of A had 
been the mother of B, and another the mother of C and P; and if C and P 
. had continued undivided, because it is a partition among her own sons or de¬ 
scendants that gives the mother or grandmother a rightto her share;—^but 
if C and D had come to a partition among themselves, then Meir mothei^ 
would have shared equally with them, and taken one-third of thmr two- 
. thhds of A’s estate—or if A had left his three sons B, C, and D by one 
wife, then upon a partition made between them, their mother vvould be 
entitled to her share ; that is, the estate of A would be divided into fdtir 
parts, of which the mother of B, C, and P, would take one—and this she 
would do whether two of her sons reinained undivided, or whether fh<^y ail 
separated from each other. 


§L 

7tfe. If jil slirtll di^ i^avilig a tfidow the radtlidr of B>; C, and’ D, and these 
tfifee soiis sarviving him; if B then shall die leaving, three sons, E, F, and 
Gi-^hhd G die leaving fonr sons H, I, R, and E,->-and E die leaving two 
SGiis M and and a partition tlien take place between the several parties, 
i. e* ® the stfrvivingsoa of A and G, the sens of E;.e, I, and K,'the 

sons of G pand M and N> the sons of E 4 the estate of Asball in the first in- 
stance, be divided into four parts, of wbicb bis'widow "will take one; D his 
surviving son "will take one; E, F and G, the sons of B, will take one; and 
the descendarits, the sons and grandsons of C, will take one ; or iif all the 
parties separate from each other, then the estate of A being divided into 
forty-eight parts, his widow will take twelve; 0 will take twelve; E,.F and 
G, four eaqh; H, I and R, three each ; and M and H, one and a half each 
or three between them, . - 

8 th. We have seen that an A primary partition in the last memtfoned 
case, the widow of A Will be entitled to a fourth part of his estate; that 
bi 3 surviving son 0 will be entitled to a fourth part; that the sons of B 
will be entitled to a foui'th part ; and that the descendants of C will be 
entitled to a fourth part. Now let us suppose the widows of B, C, and E, 
to be living when their sons respectively come to a partition among theiii- 
selves; then the proportion of E, F, and G shall be divided into four 
parts, of which the widow of B will take one, and E, F, and G one each. 

The proportion of H, I, and K shall be divided into Iwir parts, of which 
the widow of G Will take one, and H, I, and K one each. The proportion 
of M and N shall be divided into three parts, of which tlie widow pf L 
will take one, and M and N one each. But upon the prmary partition, 

A’s will be the only widow entitled to a share. The claims of the othCr 
widows will not arise, until partition be made among their own sons. 

This appears to me, to be clearly conformable to the Jlindoo law. It 
is true that no decision going the whole length of the case supposed in 
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the 7th rale has ever beeri pronounced by the SupmAe Comi, but at a time 
when neither favor, nor prejudice could exist, I consulted PmiditSi as 
well as others on the subject, and they were all of opinion that if such’a 
question arose, A’s widow to be decreed a fourth part of his estate. 

Her right to a /bwrt/f part, will be found to depend upon partition beiagf 
made during the life time of one of her own sons :—for if it had not taken place 
until after the last survivor of her sons had died; and had then been made 
between her grandsons and the others, her share would have been lesseii- 
ed^and she could have claimed the share of ^ grandson only. 

9th. If A shall die, leaving a son B, and a widow C, and B then die 
leaving a widow D, and two sons E and F,—and E and F shall come to a 
partition, then the estate shall be divided mtofour equal parts, of which C, 
the grandmother, shall tahe one, JD, theniother, shall take one, and E and 
E shall take pne each; 

loth. Although if A shall leave three widows, one the mother of B^ 
one the mother of C, and one the mother of P; none of the widows upon, 
ft partition made between B, C, and P will take any share, but Will be 
maintained by their sons respectively; yet it the sons of one of them, (of 
B for instance,) shall after the death of B separate from each other, then 
A’s widow the mother of B, shall take a share equal to that of each of B’s 
sons ; or if B’s widow be living, she and B’s mother, and B’s sons shall 
pach severally share alike. 

11th, If A shall leave any number of childless widows, or widow:s who 
have borne daughters only,^if he shall also leave two or more sons, the 
mother of whom shall have died before her sons make partition; the 
sops shall then divide the estate equally between them—the childless wi«- 
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dowsi and tiiose having home daughters only, not being entitled to any 
lehare; the widows will be entitled, to maintenance only. Their right of 
, enforcing it will be considered towards the end of this chapter* 

32th, if A shall leave three widows, one the mother of B, C, and D ; 

* one the mother of E and G, and one the mother of H, I, and K; upon a 
' separation of tl»ese three sets of uterine brothers from mch other, ihey will 

• form, three joint and undivided families, and their respective mothers will 
not be, entitled to a separate share, but if one set shall corne to a partition 
among themselms, then/Am-mother will be entitled in severalty to a fourth 
pa.rt of their estate. If another set (E, F, and G for instance,) shall all die 
•Hithovit having come to a partition; E leaving sons, F leaving grandsons, 
and G leaving great grandsons—then the sons of E, the grandsons of F, 

■ and the great grandsons of G will form a joint and undivided family, and 
i the mother of E, F and G will not be entitled to any separate share* 

33th. The Hindoo law does not expressly recognize any right in the 
grieat grandmother, upon partition being made among her grandsons, 

or betw’een her great grandsons and her other descendants. The following 
case Was put by me to the Supreme Court Pundits; supposing the mother 
of E, F,i and to be living, when tlie sons of E, the grandsons of F, and 
the great grandsons of G come to a partition—what share (if any) will the 
mother of E, F, and G take upon that partition ? It will be between her 
grandsons, hex great grandsons, and her great great grandsons. I was told 
that the Hindoo law did not make any provision for such a case. I re¬ 
minded them that the Hindoo law' gave a grandson’s share to the grandmo¬ 
ther upon a partition made among her grandson's—and a son’s share upon 
a partition made among her sons and her grandsons. This they admitted 
to be the law, I asked then if it was not reasonable that she should take 
a grandson’s share upon a partition made among her grandsons, and her 
more remote descendants. Tlie reasonableness of the thing they acquies- 
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ced in-—and said, if such a case arose, they supposed it wohld be so de¬ 
cided, and that she would get a grandson’s share. 

, 14th. If there be three widows, one the mother of three, one the mother 

of four, and one the mother of five, sons ; the rale as to partition will bo 
the same as it is when they are mothers each of an equal number of sons; 
that is, if the uterine brothers separate from their half-brothers, and conti¬ 
nue united among themselyes, their respective mothers will not be entitled 
to any several share;—hut if they come to a partition among themselms,-— 
then the mother of the three sons will be entitled to a fourth —the mother 
of the Jour sons to a fifth, or the mother of tbe^ve sons to a sixth part in 
severalty, 


16th. I believe it may now be laid down as the law, that mothers who 

take a share upon partition, take an estate lifeorA '^,—and with respect 

to dominion over the property, stand upon the same footing with widows 

who succeed to their husband’s rights. I am aware that a distinction hag 

been made; and I admit that it is not without an appearance oi reason— 

for it has been said that what is taken by a piother upon partition, is more 

in the nature of a gift than that which is taken by a widotv on the death of 

her husband. If all the sons agreed to divide, it might indeed be said to be 

in the nature of a gift, because tliey w'ould all have concurred in the act by 

which their mother became entitled to a share of the estate—yet if there 

be ten sons, any one of them may enforce a partition; and although the 

other nine continue living in an undivided state, and although the tenth * 

separated himself from them against their will, his separation alone will 

give the mother a right in severalty, to one eleventh part of the estate. In 

f acb acasej Wliat she takes can hardly be said to be inthenatiireofa^rj/lf— 

certainly it is not a gift from her sons; nine of them out of ten, being de-^ 

sirous of withholding from her, that which one enables her to take by* 

compulsion from the rest;—but whatever the reason may be, the Istw 

r a 
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,c,onclusjve nppn J:h0 sulyect. She has a right on partition heing made, al* 
though the greater number of her sons may have been unwilling to divide. > 

Thft Sniprtpn© Coiirt has not hitherto made any distinction between the 
interest taken by a mother upon partition, and that taken by a widow 
npon the death of her husband. In the case oi malchund Adk v, Kisho^ 
W that the woman who took under the of 

iiei^ h^sbaiid, had an estate for life only, in the wtoraWe and in the mwnwi 
property. 

, Since the year, 1799, (when the case of DialcJmnd Adie v. Kishoree 
J^ossee vfds decided,) the Court, still keeping the mother who takes up-* 
on partition, and the widow who takes upon the death of her husband, 
pn the same footing, has introduced a distinction applicable to the nature 
of the property succeeded to in both cases, and has given both to mother 
^nd widow, an absolute estate in the movable, and an estateyhr life in the 
twiwoeai/c property. ” 

|n the case of Cosinot'h Jiysaach and Kamanot'h IBysaack, which will 
be found in the chapter on Inheritance, and more detailed at the end of 
this chapter, it may be seen, that the Court upon a bill of review, modified 
the decree by which a tvidow was declared to be absolutely entitled to her 
husband’s movable estate. This was in the year 1818, and in the year 1820 
in the case of Gooroopersaud fBose -y. Seebchunder JJose and others, which 
I have added to this chapter, it will be found that the rights of a mother 
taking upon partition, have been declared as the widow's had been with 
respect to movable and immovable property; and that this declaration, in 
the mother s case, was upon a bill of revieiv, modified, as in the case of a 
widow it had therefore been. In each case the Court has amended a de- 
cree by which it had been declared, that the mother in one, and widow in ' 
the other, was entitled to an absolute estate in movable property; by sub-' 
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stituting a declaration, that each (should take both 'wA immo'Mibh 


according to the rules of the Hindoo law. 


Upon these two occasions the Court was called upon to consider, 
whether or riot, the and the mother had a right to an absolute estate 

in the movable property. In each case the decree by which such a right 
Jiad been declared, was omewdierf, and the declaration expunged. The 
opinions delivered by the judges were unequivocal, and it was well under¬ 
stood by the profevssion, that no more than an estate life in movable pro¬ 
perty could be taken by a widow in right of her husband, or by a mother 
upon partition made among her sons. 

They have always been considered by the Supreme Court to stand pre¬ 
cisely on the same footing; and if it ever had been doubted*, the two de¬ 
cisions of which I have spoken, are sufficient to set the question at rest. 

16tb. The mother cannot in any case enforce a partition, but her right 
to a share will accrue, if a division should be made by the agency of her 
sons, or any one of them, or by her grandsons, or by the widow of any of 
them who had died without leaving a son. 


17th. Any one of the parties possessing a joint estate, may enforce a 
partition of it. One of five brothers, for instance, may compel the other 
four to give him a separate share, or the sons of a brother, may compel 
their uncles to give them a separate share, or the widow of a brother may. 
compel the brothers of her husband to give her a separate share,—and 
upon a partition so enforced (by a widow, a brother, a nephew or nephevvs, 
a son or sons, a grandson or grandsons) the. mother of the first five will be 
entitled to her (or a sixth) share; and this, even although four of her 
sons, or their representatives, shall continue living together as a joint and 
undivided family. 


: 'v 

18th. PaYtition may be enforced as well of m'movaMe,a9 of movaUe pro* 
perty, whether it he ancestorial, or acquired^ 

I9th. If brothers of ah undivided jftxmily, shalb possess immovable a 9 
well as movable property, and if one brother shall take his share of the 
iffxooaWe pi'Operty to his own separate use, continuing to possess the tm- 
movable property joint and undivided, with his brothers ; this will give the 
mother a right to her separate share of the movable, but hot of the fmmow- 
'ahU property. 

■20th. If out of ten brothers of an tindivided family, one shalldie, leav¬ 
ing three or more childless widows, or any number of widows having 
daughters only, and shall not leave a son, the widows will of course suc¬ 
ceed to their husband’s estate; any owe of these may then against the will 
of her CO- widows, separate herself from the nine surviving brothers of her 
deceased husbamd—and if she shall do so, the mother of her husband and 
of his nine brothers, will by her (the widow’s) act, become entitled to One 
eleventh part dr ^hare of the estate in severalty, and she will be so entitled, 
even if her nine sons shall continue living together with all the widows 
but one of her deceased son, ip a joint and undivided state. This pro¬ 
portion the mother shall take by the mere act of one of her son’s widows, 
hcting in opposition to all the rest, 

21st. If there be property only, (ex. gr. to the amount in va¬ 

lue of ten lak’hs of Rupees,) possessed as a joint and undivided estate by 
any number of brothers,—if one be desirous of separating himself from 
the others and does separate himself accordingly,—the otlier brothers 
continue to live together, having given the separated one, a mm of money 
which he receives in full satisfaction of his share in the immovable estate; 
—the others not only continue to live undivided, but to possess the wAo/e 
inmovabk estate upbroken. The mother shall in this be entitled to 
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her share of the mmomSfe estate in severalty. N. B. I propounded the 
above, in the shape of a question to the Pundits of the Supreme Court. 
It was put to them separately, neither knowing that it had been put to 
the other-—and each, without any hesitation, answered it in the affirmative. 
At first it did not appear to me to be quite consistent with the doctrine 
contained in the l9th rule, which doctrine the Pundits had theretofore 
sanctioned I shaped my enquiry for the purpose of endeavouring to 
ascertain how far the right of a mother extended, upon a partition made 
among her sons;—and upon fuller consideration 1 do not think there is 
any discrepancy between the 19th and 2let rules.—^The mother is entitled 
to the joint protection of all her sons, and if the protection of one be with¬ 
drawn, she has a right to share in the wealth in order that she may be 
enabled to protect herself. Besides, the case in the 21st rule supposed 
that there was not any, except the immovable, property, among the brothers, 
-r-lt might iiave been presumed therefore, that the separating brotlier had 
been satisfied out of the savings, to a share of which the mother is clearly, 
entitled upon partition; or if the separating brother had liot been so sa¬ 
tisfied, that the esta.te w'as encumbered to the amount of the sura given to 
him in satisfaction of his share. By the case put in the 19th rule, the 
mother did not lose any protection, her sons having all continued to live 
undivided as to the immovable estate—and by receiving a share of the 
movable property which her sons had agreed to divide; she had nothing 
whatever to complain of. < 

22nd. If there be any number of sons, and one be by anp sepa¬ 

rated from the others ; even if he should be separated by authority of the 
Magistrate, without the consent of any one of them, or against the will of > 
all, the mother shall be entitled to her several share. 


23rd. Hindoos, although of a joint and undivided family, may each by 
his individual exertions acquire separate property—and pfoperty so ac- 
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quired, shall be held in exclusion of the rest of the family.--Such pro¬ 
perty, upon a partition of that which was ancestorial, or jointly acquired, 
be held by the separate acquirer, as his o?c«.-T-but he WiU, upon par¬ 
tition, share with the others in the ancestorial, ox jointly acquired property. 

The following case was decided in the Supreme Court, August, 1810. 
The complainants were, Joynarain Midlick, Ramdhon Mullick, Brijumo-^ 
hv.nMidliek,9iXiA Gourpriah Dossee. ’Vhe Deiexid^aiB,BisswnberMullick^ 
Goverdhon Mullick, Bamnarain Mullick, and Piaree Dossee, 

Jtadachurn Mullick, was the first acquirer of pi’operty in the family , ffe 
died in the Bengal year 1214 or 1808. Radachurn left four sons, Viz, 
tiuludJmr, Bis.nmber, Goverdhon and Joynarain, and he died intestate, 
'-—GolucIccJmnder was another of Radachurn's sons, but he died in the 
Bengal year 1210—1803 in the life time of his father—leaving Gourpriah 
(One of the complainants) his widow,—and Ramdhmi and Brijumohun^ 
two of the other complainants,) his sons, surviving him. The other com¬ 
plainant {Joynarain) was a son of Radachurn. The defendants 
and Goverdhon were sons of Radachurn ^ Huludhur his other son surviv¬ 
ed him and died leaving Ramnarain his son, and Piaree his widow,__tho 

two other defendants surviving him, 

It was alleged that Golwckchunder in his father’s life time had served ai^ 
a banyan and made considerable gains, which all went into t\i% joint famir- 
ly stock. This was the statement of his own sons (the complainants) ip 
their bill. Upon the death of Radachurn, Jluludhur managed to the Bengal 
year 1220—^1813 when he died,—From the death of Mulud/mr to the time 
of filing the bill, it was stated that the management had been in the three 
defendant*, Bissmnber, Goverdhon and Piaree — Ramnarain, the other 
defendant ('Pwree’5 son) being an iiifant, 

is to be observed, although Oi partition was prayed by the bill, that 
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the two ^idbws, Gonrpndk Dossee and Pidree Possee, were not necessa¬ 
ry paftiesi Manidhon and BrijmnoJmti (the sons of Gdluckchunder and 
Gdnrpriah) not having sought a partition as hetwem but having 

by their counsel desired to take between them, that to which insight of 
their hither, {Goluelechmder^ they were entitled. As they were not to 
divide, their mother {GourpriaTi) could not be entitled to a separate share. 
Neither cddld Piaree be entitled to a separate share, she having had One 
son only, with whond there was not any body to divide. 

The abject of the bill was not to obtain a partition of the estate as it 
existed at the deatthof Radhoehurn^ but to have all the property as it stood 
when the bill was filed, declared joint, and to have it equally divided 
among the parties, 

Mamikon, and Bnjumohun, Supposing their father Gotaciechmder ta 
have acquired property by his own exertions, bad given up their claini 
upon that ground, they having stated that liis acquisitions had been add¬ 
ed byto family stock' 

Goverdhon, not having had aiiy preteusiotts on account of his own e':k- 
ertions, put in an answer favorablO to the'complainants, and was desirous 
of such a partition as the bill prayed. 

Bissumber insisted by his answer that he had made money hj his own 
individual ej^orfs,—denied that it ever had been added to the joint stock, 
—averred that it had always been kept separate and distinct as his own ; and 
relied upon his right to it, in exclusion of all the other parties. 

Ramnarmm the infant, by his next friend, submitted his rights to the 
protection of the Court. 
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And Piaree Dome, his mother, answering to the best of her knowledge 
and information, said that her husband, {Huludhur) had acquired separate 
pr<jjjerty, which she claimed for her infant son, (^Ramnai'ain,'^ in exclusion 
of the other claimants. 

It appeared that the parties had all lived together fra the same house as 
Anoint and undivided family:—and the Court having been satisfied as to the 
dw, viz. that parties so living together are capable of acquiring separate 
property, and have a right to enjoy property so acquired in severalty, direct¬ 
ed issues to try the Jdcfs, namely, whether or not the clairaants of such 
separate property, had actually acquired it by their own several exertions. 

The issues were favorable to the clairaants, severally ;--^and the result 
was a final decree, declaring the infant /i«»ra«omf» entitled to a house, 
and Company’s securities to the amount of 27.000 Rupees, in severalty,—- 
declaring Bissumher entitled to three houses and Compapy’s securities to 
the amount of 11,700 Rupees in severalty,—ordering the remainder of the 
landed property to be sold, and decreeing that the purchase money, toge¬ 
ther with 9,000 Rupees in Company s securities, should be ilivided into 
five parts or shares; of which Bissumher, Itamnarain, Joynaruin, and Go~ 
verdhon, should each take one share, and Brijumohun and Raindhon should 
take one between them. 

It will be observed, that I have given tliis report of the case, merely for 
the purpose of showing how far the Supreme Court has gone in adj udicat¬ 
ing to the members of a jETfratfw family, in 

other respects joint and undivided. 

' ">* 1 - 

It was the property of Radhachurn, and the increase of that property, ' 
which was ordered to be equally divided among his sons, and their re¬ 
presentatives giving, their own acquisitions to the acquirers, i. e. those of 
Bissumher to himself j and those of Huludhur^ to his son Ramnarain, 





will be Jiissumhtr, Gdvefdhdrt, atid Jdi/narain, the 

sm-viving sons of Had/iachtm, each took jt>t'r cajoffa ; that Ilamnai^aini the 
ejtily sou i>(Iliilndiiur, took a share in right of his father;—and that jRMn~ 
dhon end Brijuniohun, the two sons of Goluckehutider, took per itirpHs his 
share between them. 

. 24tb. The mother shall not be entitled to share in the property ac« 
qiiired by the individual exertions of one of her sons, nor in the proper¬ 
ty acquired by the joint exertions of them all, unless it shall appear that 
such acqui.sitions were made out of the patrimonial wealth,—-in which case; 
she shall he entitled to share in the mcrmse of the patrimonial wealth, 
upon partition. " 

25th. In case of a widow being mother of daughters only, the question 
upon partition, never can arise; for she (the widow) will in that case, take 
the whole estate for life. See Rule 37. 

26th. The widow is entitled to share upon partition made among 
own sons, or their descendants, only. She will,not be entitled to any speci¬ 
fic share, hut to maintenance alone, upon a partition made among the 
sons of her husband by another wife. 

27th. If the widows, sons, and grandsons, shall all have died tvith- 
mt having come to a partition, and then the great grandsons shall divide 
the estate among them; their great grandmother, will not be entitled to 
any share of the estate so partitioned by her great grandsons; although 
she would have been entitled to her proportion if her sons, or her grand¬ 
sons, had divided, or if aso«or grandson, had been dividing with more 
remote descendants. Her great grandsons are morally bound to maintaih 

Jberi-T-^and from what, has occurred in the Supreme Court, I venture to 
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@ay, that there, a perfbmance of this momr obligation, may, he legalf^ 
enforced. 

The case put in this rule, is very unlikely to occur,'—-but if it did, 1 do 
not think a great grandmother could be allowed a share in the estate 
divided by her grandsons, fnd more proximate descendant being 
in existence at the time of partition.) The Supreme Court J’undits say, 
if a soft be one of the partitioning parties with great grandsons, that she 
ought to take a sofi^s .share ;—and if a grandson he such a party, that she 
o!ught to take a jgmwdww’ssbare. They think themselves justified in this 
opinipn by the principles of law, altJiough the law itself is not expressly 
declared. 

28th. If A shall have three sons B, G, and D, by one wife, and if A shall 
die, leaving his sons B and C, and his grandsons E, F, and G, by his son 
D, and his widow the mother of B, C, and D surviying, then upon partiti¬ 
on made between B, C, E, F, and G, the mother of B, G, and D, (i. e. the 
widow, of A) shall take one-fourth of his (A’s) estate, or as much as E, F, 
and G, (the sons of D) «hall take among them jointly. The same mle will 
hold if two of her sons had died, and if partition had been made between 
her li ving son, and the sons of her two deceased sonsas, if C and D had 
died, she will in this case also take one-.fourth of A’s estate—she shall 
take one shpre—her living son B shalltake one share—The Sons of C shall 
take a share among them, and the sons of D shall take a share among 
them. 

29th. But if B, C, and D, the sons of A shall all have died before par¬ 
tition made, and each of them have left sons; then upon a partition be¬ 
tween these sons of B, C, andD, their grandmother, (the widow of A,) shall 
not be entitled to oue-fourth^ as she would have been, had either B, C, or 
=!en living at the time of partition—but she shall share with her grand- 
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&PBS,-pmcapitetf aithougb they will share per stirpes. Thus if 3B shall hav^ 
left two, C three, aud Dfour* sons ?—the estate of A shall be di vided in¬ 
to ten parts,——of which his widow, (the mother of B, C, and D) shall taho 
one,_the two sons of B shall take three,—the three sous of C shall take 

three, and the four sons of I> shall take three. 

SOth. If there he three brothers A, B, and G, whose niother D is living, 
and Avhose paternal grandmother E is also living, then upon partitiott 
made of the estate by A, B, and C, it shall be divided into five parts, of 
which the three brothel’s A, B, and G, shall each take one,—© shall take 
one,-r"and E shall take, one,—see rule,29, with which this is perfectly ac¬ 
cordant, as it gives E, the grandmother, a share equal to that of each of 
her partitioning grandsons. It is accordant also with the rule by which 
the mother takes a share equal to that of each of her partitioning sons; If 
©, or E, the mother, or grand mother of A, B, and C, had died before parti¬ 
tion, then the estate, would have been divided into four, instead of five, 
parts, and the. mother or grandmother; w hichever had lived to the time of 
partition* would have taken one, and A, B, and G, one each, 

Slst. But if A, B, and C* had all died leaving sons* and those sons had^ 
come, to partition, then ©, being their grandmother, would shave with them 
per capita. But E, being their grandmother, would not be entitled 
to any share. 

32d. If the father of A, B, and C he dead, leaving their mother D siir* 
vivinls^If A, B, and C, shall then severally marry and die, each leaving a 
widow and sons, surviving; upon a partition between the sons of A, the 
sons of B, and the sons of C, the mother of A, B, and C, (i. e. ©,) shall take 
a grandson’s share. But the widows of A, B, and C vviU notbe entitled to 
any share, unless their sons shall come to a partition among themselves. 
If the sons of A shall divide, then their mother (the widow of A) shall take 
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a share equal to that of one of her sons. In like manner tlie ^vidow of B 
will he entitled, if Aer sons shall ditide;—but if the sobs of C slull eontinue 
undivided, their mother will not be Entitled to any share. 

33d. A woman who has had one son only, never can be entitled to a 
sbare of Ais estate, because there is not any body with whom it is to be 
partitioned; but if that one son shall die, leavingMho divide the es¬ 
tate, then the mother oi that only son,'will share with her grandsims. ' 

34th, A grandmother, upon v^rtition oi Aer/lusbanti's estate, never can 
have less, but she may have more, than a mother of tlve parties dividing. 
If a partition be made Uy her grandsons f they being all&oHs ofom mother) 
the mother and grandmother will share equally; —see Rule 30; but if A be 
the mother of B, C, and D, and if B, C, and D sh:dl die each leaving a wi¬ 
dow and threesons ;—Ihen if the sons of one of them, (B, forinstance,) wish 
to come to a partition among ; this camuot be (lone w ithoiU 

primary separation of them from the sons of C and the sons of I); Upon 
this separation A, the mother of B. C, and D, shall be entitled to one tenth 
part of the estate; and upon the division made by the three sons of B 
among their mother will be entitled to a/nirM part of their 

three-tenths of the estate, by which she will, have less than a thirteenth 
part, the grandmother having taken a Ml tenth of the whole. 

35th. Partitions, to entitle the mother to a share, must be made of ««- 
cestorial property, oT of property acquired by means of an.cestori^l wealth. 
Therefore if the property had beep acquired by A, fhe father of B, G, and 
D, and B, C, and 1), come to a partition of it; their mother, (the widow of A,) 
shall, but theirg'raw.d mother shall not, take a share;—and if the estate shall 

have been acquired by B, C, and D themselves, then neither the grand, 

mother, nor the mother, will be entitled to a share upon a partition of it. 
30th, The state of every Hindog family, is that of union m Board, in 
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Propart^, mid in. pe^ormance of religiaus wrmowjc.?. ; Families thus 
united, may separate, ^a3 to Board, Properly, or the perjhrmance of religi¬ 
ous ceremonies—or as to any two of them ; and eontinue united, except in 
so far the separation shall take place. It is a partition of property on¬ 
ly, that will entitle the mother or grandmother to a separate share. Menu 
seems to recommend a separation in the performance of religious vitks, 
«* since religious duties are multiplied in separate houses, their separation 

is, therefore, legal, and /awdaWe.” 

37th. Sisters, or co-widows, as well as brothers, may come to a partiti¬ 
on of their joint estates-hut among sisters or co-widow's a division can¬ 
not be productive of more than convenience to the partitioning parties 
themselves. I t will not give any one of them a right to dispose of her se¬ 
parate share, or in any manner vary the rules of inheritance whereas 
among males, it confers the absolute right of disposal, and will, in some 
«jase 5 i, alter the course of succession. 

. The rights of sisters, (if rights they can be called,) to ashare of the estate 
upon partition, are undefined,—or stand upon a definition so qualified and 
confounded, as to render it impossible, when there is property of value, to 
*ay what proportion of it the sister is entitled to receive. 

These rights depend for their realization ranch more upon moral, than 
upon legal obligation. 

Merm says, To wnwrtmerf daughters the same mother^ let their bro¬ 
thers give portions, out of their own allotments respectively, according to' 
the classes of their several motherslet each give a fourth part of his om?»' 
distinct share; and they who refuse to give it, shall be degraded.” 

*in the it is laid down, that if the funds be the sons 
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must i^ive to the daughters one-fourth part of thtiir, (the son’s) respective 
shares. This precept is however applied to maiden sisters only, for marr 
ried sisters have not any claim. It is further stated, that the portions ©f 
daughters are not taken in virtue of their having a title to succession. 

The obligation of giving the sisters in marriage is also imposed upon 
brothers ;>~-and the author of the Dayahhaga declares, “Since the daugh¬ 
ter ta/cri not in right of inheritance^ if the wealth he greats ian.A h sufficient 
for the nuptials ought to be allotted, but it is not an indispensible rule that 
thejtoMr#/* part should be assigned,” 

If the number of brothers and the number of sisters be unequal to each 
other ; that is, if there be more sisters than brothers, ot vice versa, the sis¬ 
ters shall not have a fourth part. They do not indeed seem to be pro¬ 
tected against a fourth part, if there should be ten sisters and two brothers 
•-s-but if there be one sister and ten brothers, then it is clear that she shall 
not have a fourth part from each—the reason for denying her such ashare, 
under such circumstances, is, that it would give her one quarter of the 
whole estate. 

The number of sisters must be equal to the number of brothers, or the 
sisters cannot expect the fourth part of a swaW estate. Yet if there be an 
equality of numbers, that will not entitle the sisters to a fourth, or any 
specific, part of a large estate, 

It is a duty however, and one, the performance of which, is I believe,’ 
generally secured by family pride, to bestow the sisters suitably in marri* 
ageow-and this is all I can say for the of sisters. 

It would appear upon the whole, that sisters have a claim, rather than a 
right, that the widow and daughter may euCOeed to the estates of a has- 
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band or a father, by the jyfi'Mtfoo la\v---and that the mother has a contin¬ 
gent right which may be enforced by her upon a partition of her husband’s 
estate being made. Her original right is to maintenance only-^which is ' 
to be suitable to the wealth of which her husband died possessed ; but it 
is by the act cf others that she becomes entitled to any specific share. The 
reason given for this is modern but satisfactory. She has a right to par¬ 
ticipate in all the comforts which are enjoyed by her family in its undivid¬ 
ed state, and a legal as well as natural claim to that protection which may 
be derived from a union of her descendants. If therefore she is deprived of 
such advantages, it is but just that she should be enabled to take oare of 
herself, and not be obliged to go from door to door, (as the Hindoo autho¬ 
rities express it,) for her support. The doctrine is rational, and I have not 
been able to discover that it is apy where contested, 

It will have been seen that in cases of partition, the mother’s right de- ' 
pends upon the parties by whom the division may be made. That it must 
be made by her own descendants, axiA that the childless widow, or the wi¬ 
dow who had borne daughters only, will not be entitled to participate in 
the event of her husband's descendants coming to a partition of his estate. 

That mothers are entitled to a share upon partition, and that 
tfiers are entitled to a share similar to mothers" we may receive as law. 
The author of the Daya crama Sangralia says, “ Here, since the term mother 
relates to the natural parent, the step-mother does not participate, but she 
must be maintained with food and raiment,” 

He then tells ns that in a partition of the grandfather's wealth, the 



'.er must be piatle an equal sharer. 


Again, “ all grandmothers are proiiounceii similar fo mothers —it is 


U 


^ OF partition. 

shown, that as the mother is entitled to an equal share in a partition of 
her husba^id’s wealth, made by her own sons, so in a partition about to be 
iqade of the g'l'anc^ather s hy grandsons, the grandmother has art 

equal share with f/zem/’ In this instanee likewise, the contemporary 
wives of the grandmolheT are mo# entitled to participate; they need only be 
maintained. For the reason above stated, the term grandmother refers' 
exclusively to the nat%irul parent oi the father. This is the received opi-. 

* although in lact, considering the,use of the words * all^ ^grand- 
motherd (in the plural number) in the text above quoted, it is reasonable, 
that the contemporary wives of the ^ra»dMio#/<er should be allowed to parti- 
cipate.” 

He then proceeds to inform us, that the followers of the Mithila school, 
on the authority of Vrihaspati, contend that “ inothei’’* means “ step-mother,” 
and that «#ep-wio#/zerr are entitled to an equal share upon partition. 

It may be sufficient to say that by the Hindoo law as current in JBengat^ 
the slep-snother (if so she is to he called) is not entitled to any share upon 
partition. Menu declares that partition of the patrimonial estate is to be 
made after the death of the father and the mother —hence arises the mo- 
thpr s right, if partition should be made in #h»e, 

,When we depart from fivstprincipleSj Weare generally ledinto error-— 
apd every writer upon Hindoo law, appem-s to conskler tliat his Motmw* 

of fitness, may be properly substituted for positive: enactment. - 

, All widows being equally entitled to a maintenance out of their hus¬ 
band s estates, it will perhaps.be admitted, that none of them have reason,, 
to complain of advantages which may be conferred upon others, by chance. 

Their rights are in truth separate, and even dissimilar, according to 
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the yafious situations in which they happen to stand,—and if the law b0 
iu one view,of it objectionable, it must in another accord with our wishes ^ 
for in this instance it is fixed, and if a grievance be imposed by the Legis¬ 
lator, it is more easily endured than that perplexing despotism which the 
fanciful theorist never fails to introduce, , 

" Let us now see how far the rights of widows depend upon their being, 
or not being, mothei’s of male children; and we may be better able to as¬ 
certain the degree of justice with which one can complain of events, that 
may possihly place another in a better condition than herself. ; 

I do not here sppak of those austere rules by which every woman who 
has lost her husband is enjoined to abide. The breach of these injunc¬ 
tions is a moral offence,—an adherence to them is not to be enforced by 
secular authority; and in tliis (the kali) age of the world, they are gene- 
j-ally disregarded, ' 

The rights of widows who have, and the rights of Widows who have not, 
sons, are perfectly distinct, - 

The widow Avho has « cannot claim any thing beyond a mainte¬ 
nance in his family. The widow who has sons is in the same situation; she 
is entitled to a maintenance only, unless her sons make a partition of 
Iheir fathers wealth, and by their act give their mother a right to her share. 
In lu rself she has no right to separate property, nor can she ever possess 
it by an act of her own. She may indeed inherit as the heir of her son; 
if he should die, leaving neither child nor Avidow surviving. 

The widow who is childless, or she who has daughters only, will siic- 
ceed as the immediate heir of her husband, to his estate. In a worldly 
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point of viev" she may benefit by not having htid a son, as the mother who 
liad one may benefit by his death. They have all a cofmnon right to main* 
tenanee. In every other respect their situations will be fonnd to be plaiil- 
)y distinguishable^ as they ipay have been childless, as they may have had 
daughters, or as they may have bad sons. - 

It is now my purpose to show hoAV far a widow having a right to main¬ 
tenance, may by the Hindoo law, as administered in the Supreme 00104, 
compel the person in possession of her husband’s estate, to maintain her, or 
to make her an allowance for the purpose of enabling her to maintain herself. 

In the year 1799, Sree Mootee Bltoidoodaree Dahee, the eldest widow of 
TtUnckram Puckrassee, by my advice, filed a bill against Pwcifc- 

ransee, who was the son of Tilluckram Puckrassee hy another wife theo 
living. This was the first proceeding of the sort, that was had in the Su¬ 
preme Court. The bill stated that t/oywara*'?* had threatened to turn the 
complainant Mundoodaree Habee out of the family house ; that the whole 
t^nor of his conduct towards her was unbecoming and improper, and that 
he had neglected and refused to maintain her in a manner suitable to the 
wealth of which her husband Tilluckram had died possessed. The bill 
alleged that this wealth was to the amount oi three lakhs of Rupees in va¬ 
lue, and that it was all in the possession of Joynarain who was Tlluckram's 
only son. It stated that the complainant was the eldest vuidovi oi Tilluck- 
mm. It prayed an account of his estate, and a separate maintenance pro¬ 
portioned to its amount. 

Joynarain by his answer admitted for the purpose of enahling iho com¬ 
plainant to obtain z. decree, but for no other purpose, that the estate oiTil- 
luckram was to the amount in value, alleged by the complainant. He 
positively denied ever having threatened to turn her out of the fiimily 
house, or having in any manner ill used her. He affirmed that TiUnckiam 
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«ontemplating his death, had given to her a Company’s promissory note 
for 10,000 bearing interest at the rate of eight cent per amtum, 

which he (Tilluckram) had thought a siitficient pi*ovisiOn for her. ' He 

further set forth, that in the life time of Tilluckram, he had made the com- 

✓ 

plainant, a monthly allowance pf between ffve and six Rupees for her 
personal expenses, wdiicli he (the defendant) offered to continue. I^e fur-» 
ther stated that he was willing to maintain her in thefamily" houses The 
parties joined issue, and witnesses were examined upon both sides. In 
November, 1800, the cause came on to be heard upon evidence, but the 
defendant did not appear. It was then referred to the Master to ascertain* 
and report what would be a suitable allowance for the complainant, the 
circumstances of the family being duly adverted to, and she being the 
eldest widow of Tilluckram.' —In March, 1801, the cause came on for fur¬ 
ther directions upon the Master’s report, when it was. declared that the 
complamant was entitled to a monthly allowance of 280 Rupees, from the 
day of the death of her husband Tilluckram Puckrcissee—^iaHi. decreed 
that the defendant shoidd forthwith pay to her the sum of 15,120 Rupees, 
arrears due from the time of her husband’s death ; and also that he (the 
defendant) should forthwith pay into the hands of the Accountant General 
a sum sufficient to produce the monthly allowance of 280 Rupees; and 
that the said sum at the' death of the ^64mpl^inant, should revert, and he 
paid, to the defendant. This money was* not paid; liticf it Was subsetjuent- 
ly ordered that the decree be carried into executioti, and that the Master 
do sell a competent part of the estate of Tilluckram Puckrassee to pro¬ 
duce the sum of 280 Rupees a month, and to pay the arrears due to the 
complainant, and also to pay her costs. The'Company’s securities at that 
time bore eight per cent interest—and .the sinU necessary to produce 280 
Rupees a month, had been reported to be 42,000 Rupees. 

The complainant httd not borne a child to Tmcfcr(m Packmssee,md. 
this decision was against his son by 
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It IS tlius evideiit that a rtiahitenance,! if not volimtarily yielded, may 
enforced by law,—and 1 conceive it will follow, that widows having a right 
to maintenance, may restrain the representatives of their husbands frona 
wasting, or making away with, their estates-^or at least conripel the pos¬ 
sessors nnder Such cireuinstances, to give security for the due payment of 
a suitable maintenance. 

If the assertions contained in the answer of J^yndrain had not been 
disproved, the decision W'ould of course have been otherwise than it was, 

' CunfJmnnee Dossee and Jfelass Dossee, two of the widows of Rajah 
dVoiMssew, filed their bill against (the adopted son) and 

Rajah itajcvisJina, (the begotten son) ot liujah iVbii/iissw, praying an ac¬ 
count and a separate maintenance. To the answer of Rajah Rajerishm, 
the will of Rajah Nohkissen was annexed, from which it appeared that he 
Md given to each of his wives, money and je wels suitable to their situa¬ 
tion in life—and that he had directed tliem to be maintained by his son 
Rajah Rajerishna in the family house. The defendants stated that the wi¬ 
dows (complainants) had l^t the fatnily house without any eausSf and had 
gone to reside elsewhere. Their answ'ers were separate, and that of Raf 
crishna offered to maintain the complainants, if they would return to the 
faihily house—he, submitting, as Gopeemohun had been decreed one half 
of Nohkissen s estate, that he ought to contribute to the maintenance of 
his widows. The case made by the defendants could not be dtJnied, and 
the bill was dismissed. The right of the widows however to a suitable 
maintenance was not disputed. It AvaS indeed on the conti ary, admitted, 
and it was upon showing that they had, or might have, such a provision as 
their husband had thought proper, that the bill was dismissed. 

In the case o{ Seehchunder Rose against Gooroopersaud Rose and others, 
^which Avdi be found more fully reported at the end of this chapter) the 
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Court took, in my opinion a correct view, of the rig:ht which a widow 
entitled to maintenance, had io security for the due receipt of it. This was < 
a bill for partition; and so far as it relates to the present question, may be 
said to have been between /wo widows, and six sons of Muddtmmo/mn 
JSoseone widow, Soosee Moo/cee TJossee, who w'as mother of one of the > 

six lions, bad died; another widow, vd/mwdjwo^ee jDosseeAvho was mother 

df the other sons, was living. T\\e th\xA 'Vi\dovr, Madubhoyee Dossee, 
who had been childless, was also living. On the 7th of August, 1813, a 
partition was decreed and the son of Soosee Mookee sva.^ declared entitled 
(Ids mother being dead) to one-sixth part of Mudtinmohun s estate. The 
dtherpor/x were, to be divided into six, of which Amuidmoyee was de-k 
dared entitled to one and her‘y?yc sons to owe each;—but it was ordered- 
that before any partition he made, the Master do enquire and report what 
would be a requisite sum for the purpose of securing to Madubhoyee (the 
dhildless widow) a suitable maintenance, and it was ordered that in the 
first instance such sum be set apart for the purpose. 

From these decisions, it clearly appears that the wddow entitled to niain- 
tenance, is not to be left at the mercy of him whose duty it is to inaititain 
.her, but that she may compel him to do her justice,—and although theob- 
Mgation imposed upon him, be indefinite, that a Court of Equity will define 
it, by adverting to circumstances, and aid her in the enforcement of such 
advantages, as the possessor of her husband’s wealth is bound in consci¬ 
ence to confer. 


The decree against Joynarain Puckrassee was founded upon the pecu- 
liarities of the Case. Perhaps it may be thought that an allowance of 
280 Rupees a month w'^as too large for one widow, when another was liv¬ 
ing, and the estate three/w/t/is of Rupees only in Talue, It ended in the 
defendant’s ruin, but the event was very ranch owing to his own conduct. 
There is reason to believe that the estate of Tilluckram did not. exceed 
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half the value at which it was estimated in the bill of corapMnt, bnt the 
defendant made an admission which proved very injurious to himself. He 
insisted that the complainant was not entitled to any account ; he refused 
to render an account before the Mastei*, or to appear at the hearing of the 
cause. The Court had therefore no course open, but the one it pursued, 
by directing that the sum stated in the bill as the amount of y'iUuckram’s 
property, (it not being denied by answer, and an account of the estate hay¬ 
ing been withheld,) should be taken as a datum upon which an estimate of 
tlie complainant’s allowance, might be made. It was an nnfortimate case; 
yet we cannot pity the defendant, but by seeing the length to which the 
Court will proceed,, for the purpose of rescuing persons in the complain¬ 
ant’s situation from oppression or injustice. 

The following case which was decided by the Supreme Court on the 
lOth of December, 1823, during the sittings after the fourth terra, may 
serve to illustrate some of the rules which have been laid down respecting; 
Fartition and Inheritance, 

m EQUITY. 

Stee Mootee Jeeomony Dossee, the widow and legal representative of (xuity 
gachurn Ghose, deceased, and Sree Mootee Dossee Dossee, widow and 
legal representative of Suiddenchuntlet Ghose, complainants, 

against 

Aftaram Ghose and Calhchund Ghose, defendants, 

The bill stated, and it was proved, that Corrtmnamoyee Dossee and 
jAichapriah Dossee were resident at Ghandernagore, ami not subject to the 
Jurisdiction of the Supreme Court, 

The prayer of the bill was for an account and partition of the estate of 





Kissmmo7m7i mosey dece?iS&d,~m^ that one-fourth equal part or share 
of the said estate might be allotted to eacli of the complainants. 


The bill also prayed an^account and partition of the estate of the said 
Kissenmohun GIme, as against the defendant CallacJmnd Ghose in parti¬ 
cular,—and of all profits and purchases made by Callacimnd Ghose, with, 
or out of the estate of Kissenmohun Ghose, since the death of the said 
Kissenmohun Ghose; and that each of the complainants be decreed one- 
third equal part or share of the said last mentioned estate, to be held in 

6t!veralty by them the said complainants. 

The state of the family was as follows ;—Kissenmohun Ghose died in the 
Ben«-al year 1192, leaving two widows, viz. Corrunnamoi/ee Dossee and 
XweA;ajona/i who are still living. 

By Corrwnnamoyee Dossee, Kisseitmohun Ghose left three sons, viz. fr««- 
gachurn Ghose, who died in the month of Bhadur in the Bengal year 1207 j 
Buddenchund Ghose, who died in the month of Joistee in the Bengal year 
1216, and CallacJmnd Ghose, who is still living and one of the defendants. 

By Luckapriah Doss^^ be left jLttarum Ghose, who is still living and the 
other defendant. 

Gunffachurn GAosehad married two wives, first Joyah Dossee, who died 
in the life time of her husband, and in the Bengal year 1201. She left one 
son Swmhoochunder Ghose, who survived his father (Gunguchurn) and died • 
in the month of Shrabun in the Bengal year 1215. Ihe other wife of 
is the complainant, Jeeomonee Xlossee,-r-She had a daughter 
lioopaJi J}cssee by Q^ngochnrn, and Boopah Dossee is since dead. 

Buddenchund Ghose left one widow, the complainant Dossee Dossee, by 

I ■ 
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'ivlioni he had one daughter only, {Do^amoyee Dossee.) 'Doyamo^ee 
is still living and married to Cowar. Cdllachnnd, the other 

son of Kissenmohun by Corrunnamoyee, and AUaram the only son of Ki$^ 
^eKwio/4«« by are the two defendants. 

The defendant >4 G/iose, not only refrained from opposing the 
petition as between him and the other claimants under Kissenmohun, but 
alleged that a partition had already been actually made. 

An account and partition of the estate of Kissenmohun was in the first 
(place ordered as between the other claimants under Kissenmohun and him 
Af taram,) he being declared entitled to one-fourth part or share thereof 
as, one of the four sous of Kissenmohun. Attaram, then, being solely en¬ 
titled to fourth separate part of the estate of Kisscnwphun, it was under- 
stood and admitted, that his mother Luclcapriali was not entitled to any 
se;parate property upon a partition made bet\yeen her only son and his 
tlrree lialf brothers,, and that she was to look to him for her maintenance. 

\iSumhoochunder the son of GungacJmrn and Joyah Dossee had died in 
the life time of his father, it seemed to be agreed, {Joyah Dossee having 
died before her husband,) that Jeeomonee the surviving wife of Gtingachurn 
would have been entitled to his estate; but Sumhoochunder having surviv¬ 
ed his father, it was held that his father’s estate vested in Iiim, and that , 
Jeeomonee, (not being his mother although the wife of his father) could not 
take from him, {Sumhoochunder) but that hisjatheds mother, {Corrunnamoyee) 
was his heir. 

It was also declared that Dossee Dossee, the vudow of JBtiddenehund, he 
(JSuddenchund) not having left a son, succeeded as his heir, and was in his 
right entitled to one-fourth part of Kissenmohun s estate. 

It was therefore ordered that a partition be made of the estate of Kis^^ 
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apin^hm, tha.t it 'fee divided into four equal parts or sliafes and that Alia- 
the only sou Qi Kissenmohwhy LuckapriuhtAo take one of the said 
parts orvshares in severalty. 

Of the other three parts it was ordered that Corrimnamoyse do take one 
as the heir of her grandson Sumboockundik', that Dossee dotakeone 

as the heir of her husband —-and that CciUachund do take one 

as the survivor of Kissenmohun s. sons, . . 

f ' This partition having been made, it was farther declared that Corrunna- 
moyee was entitled to a fourth part of the three parts which had been so 
■divided, the part which she had taken upon partition contributing 

to make up the said fourth part. It then stood thus,'— Corrunnamoyee the 
representative of Sumbooclmnder, Dossee Dossee the representative of Dud- 
•4enchvader, oxiA Callachund the surviving son of Ktssenmohxm, having come 
u T^'AVtiiiou-^Cqrrummmoyee as mother of Simboochunders father, as 
paother of Dossee Dossee’s husband, and as mother of Callachund, becara©, 
npon a partition, entitled to a share equal to that of the several partitioners. 

The three parts were therefore again to be consolidated and then divided 
into yowr, of which Corrunnamoyee as mother was to have one,—the same 
Cmrunnamoyee as representing her grandson, one— Dossee Dossee as repre'* 
jsenting her husband, one—^and Callacimnd in bis own right, one. 

Supposing then the three parts (Attaram. having taken the fourth) to be ’ 
jdivided into twenty four parts, Coiruunamoyee would have eight, Dossee 
Dossee eight, and Callachund eight—Corrttnxiatnoyee then for tlie purpose 
of converting the three twenty-fourths into four twenty-fourths must con- 
. hibute two parts out of the eight she liad taken,—and Dossee Dossee and 
Callachund must each contribute two parts out of their eight. Then eaoh 
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(Cot'runnamo^ee in her different characters being considered as two) wll! 
h'SLve one-fotirth or six twenty-fourth parts. The result will bd, that two» 
eighths ofthe share of Dossee Dossee and two-eighths of the share of Calki~ 
cJiund will be added to the eight twenty-fourths of Corrunnamoyee^ who will 
thereby have eight twenty-fourths, and four twentyrfourths, or one half ot 
that part of Kissemnohtm s estele which went immediately from Kissenmo- 
Jmn to her own sons. She is now entitled to twelve twenty-fourths or on© 
half of three parts of estate. 

It was also ordered that Corrunnamoyee, {not being a party to the suit) 
be at liberty (if she shall please to do so) to come in as a complainant be¬ 
fore the Master in taking the account, and before the commissioners ia 
making a partition of jfCmCTmoAMre’s estate* 

It is to be observed that on the death of jDo^sec her daughter 

■Doyamoyee will succeed through her, (Dossee Dossee) to the estate of her, 
(Doyamoyee's) {-Athey JBttddenchunti. 

As to Jeeomonee, she has a right to maintenance out of her husband’s 
estate, and may follow it for the purpose of obtaining her right into the 
hands of Corrnnmfnoyee} but from what has been already said, it is need¬ 
less to state that she may now, if she has just cause, require security as to 
her rights—or perhaps the Court would have been, at the hearing, justified 
in ordering her maintenance to he secured. It was not asked, and she hav¬ 
ing gone for a specific proportion, and having failed in that, was I pre¬ 
sume not'apprehensive of the want of a maintenance during her life. If she 
has grounds for fear, she may yet come ia for it upon petition. 

The following case so far as it relates to security ordered to be given for 
the maintenance of Madhihhoyee Dossee, a childless widow, has already 
been noticed. That she had a right to be maintained out of her husband’s 
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nn?:ealtb is certain, and wlien that wealth was to be divided among so many, 
the justice of providing a fund for her support, cannot be questioned; for 
7 w one of the partitioners being bound to supply her with the necessaries 
of life, it was just to secure her against want by a joint contribution. 

On the 4th of December, Seehchunder Sose filed his bill against 

Gooroopersaud Bose, Bhoyruhchunder Bose, Gopenot'h Bose, Bindakxm 
Bose, Nilmaduh Bose, JSubbinckunder Bose, and Anwidtmijee Dossee. On 
the 31 St of December the bill was amended by making K/mnjunnee Dossee 
and Bladhnhhoyee Dossee parties,—axxd it prayed a partition and account of 
the estate. 

The bill contained much matter, and related to many subjects, with 
which i have not at present, any concern, 

Bhoyrubchwider, WAS the eldest/wW brother of the three infant defen¬ 
dants Bindabun, Nihnadub, And Nubhinclmnder, aadhAd been appointed 
their guardian. The bill alleged great mismanagement upon his part; 
stated that he had inciirred large debts, and a fear that his creditors would 
seize the joint family property in execution. It prayed that lie might ac¬ 
count before the Master for the property of his infant brothers, that he 
might be discharged from the guardianship, and that another giiardiaaf 
might be appointed. 

JKisnoram Bose (now dead) had been thp father of Muddungopaul Bose 
and of the defendant Gooroopersaud-^Mxtddungopaul died shortly after 
his father, leaving six sons, viz. Seehcimnder, the complainant, and Bhoy- 
rubchttnder, Gopenat'h, Bindahun, Ndmadub, and Nubbittc/mnder, five of 
the defendants. Soosee Alookee Bossee one of the wives oi Muddungopaul 
was dead, and she left an only son, the complainant. Twd 

widows of Aluddungopaui were living,—they were, Madabhoyee who waw 
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.childless, mA Anundmoyee who was mother of BhoyrnhcJmnder, Gopenodh, 
Bindahun, Nilmadub, and Nubbinchimder, five of the defendants. These 
two widows were defeudants to the suit,—and the other ^arty was the de* 
feudant K /mnjunnee, who was the widow d? Kisnoraniy and mother of hfe 
two iiOXiS, M^uddunmokun‘ ahA Gooroopersaud. 

On the 7th of August, 1813, the Court pronounced a decree declaring 
Khunjunnee, the wido w oi Kisnoram, entitled to one-third part of the 
estate, the movable absolufelt/yoxid the immovable for her life. The de¬ 
fendant Gooroopevsaud was declared entitled to one-third part to his 
own several and separate use. The other third part was declared to be¬ 
long to the representatives of Mudduimiohun,—x)Xid as to it, the Master 
tvas ordered to enquire and report what would be an adequate sum to set 
apart for the purpose of securing to Madubfioyee the childless widow, 4 
suitable allowance for her life. It was then declared that Seebchunder, 
(w'hose mother Soosee Mookee was dead) was entitled in severalty to oqe 
Slanth of the last mentioned third part,—and that the xemoAnin^ five sixths 
be dividedjnto imparts, of which Bhoyrubchunder, Gopenot'h, Bindahm, 
Nilmadub and Nubbinehunder, should each take one, and their mdthef 
Amndmoyee, one—the immovable part of which she was to takeyo»‘/j/h 
only, and the movable absolutely. It was further declared, Bhoyrubclmn-. 
der having assigned and made over his share to Gooroopersaud, that he 
{Gooroopersaud) was entitled to it. In May, 1815, the several parties hav¬ 
ing had experience of the expense and delay of a reference in the Master’s 
office, agreed to stop all further proceedings, and to come to sin amicably 
settlement among themselves. 

Meetings were held, a»id agreements were executed, but the result was 
hnsatisfactory, for after sacrifices made or offered by K'ktmjunnee Dossett 
to the peace of her family, it was found that the spirit of litigation ope¬ 
rated more powerfully than the interest of the pai'ties concerned, and a^ 
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tli6 property wfis large, perhaps it was thought thatimore moixey inight j et 

he afforded for the purposes of vexation, 

Gooroopersaud hdA gone upon a pilgrimage, and when he returned in 
April, 18)7, he was informed by his nephews, that they had discovered the- 
decree of August, 1813, to he erroneous, inasmuch as it had given to K’hun- 
one-third of the estate, whereas she was not entitled by the 
law to more than food and raiment, or a maintenance for her life onlyi and 
to no other interest in the estate of Kisnoram. They threatened to file a 
bill of review, and refused arbitration, or any other amicable mode of ad¬ 
justment. 

On the 24th of August, 1818, Gooroopersaud so circumstanced j filed 
his biji against all the parties to the former suit. Seebchunder, Bkoyruh-. 
chunder, Gopenot'h, JBindahun, JSihnadub, NubbineJmnder, IChunjunne&i' 
and were made defendants. 

Gooroopersmid in this bill recited all the proceedings in the former suil 
and the several agreements that iiad been executed subsequently to it; 
all which he prayed might be declared binding and conclusive upon the 
several parties, and . that he might be declared entitled to one-third of the 
estate, and also to the share of Blmjmbclmnder ; that the parties should 
all be decreed to hold in severalty according to the former decree, ahd 
that each should be declared entitled to such part of the share of JK’/mw- 
junnee as she had bestowed since the decree, by the instruments which she 
had executed, and also to the/awd’i which she had given to them respec¬ 
tively for the term of her life. The bill further prayed a partition accord', 
ing to the decree and the several subsequent agreeiUipiits. ’ 

, Bindabtin, Nilmaduh, emd Nubbinchunder, whq had been infants when 
the proceedings commenced, got leave on the .1st of October, 1818, to 
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a supplemental bill in the nature of a hill of revieiv. Accordingly on the 
5tU of October a bill was filed by them, and Amndmoyee Dossee, against 
Gooroopersaud, Seebc/mnder, Bkoyrtibchunder, Gopemt'h, K'hnnjunnee mA 
Mad/iubhoyee. Callacfmud Bose, ihe son of Gooroopersaud, also made 
a party defendant, 

This bill alleged that much of the property had got into the hands of 
Cullachund. It also stated that Muddnngopaul had acquired separate pro¬ 
perty in his life time, of which it prayed an account. And that the decree 
mgde on the 7th-of Aiigust, 1H13, be reviewed and reversed so far as it de¬ 
clared the right of K'hunjunnee to the movable and hninovahle estate,T—antl 
that the cause be reheard as tp her rights, and if K'hunjunnee be entitled 
to any share in the real ot personal property, that the reversionary interest 
be secured. That Cullachnnd be decreed to bringinto Court and to endorse 
pter all tbe Company’s securities in his hands, belonging to the estate, and 
that a partition be made. By this bill it wa? relied upon, that the partition 
mt having been made in the life time of Muddmgopaul, Klmnjnnnee was 
not entitled to any separate share, ox if entitled to any, to no more than an 
estate for life in the movable or in the immovable part of it. False charges 
in his accounts were stated to liave been made by Gooroopersaud, and in¬ 
stances of them set forth, 

On the 9th of December, lfl20, the causes came on for hearing. An ac¬ 
count of the estate was ordered to be taken as a pi’eliminary measure, and 
upon tlie bill which had been filed in the nature of a bill of review, the 
Court, as it had done in the case of Cosinot'k Bysaack and RamanoCh 
Bysaack against JEToorasoowdam Dossee, varied the decree made o.uthe7.th 
of August, 181.3, oxiA instead of declaring that K'lmnjmmee Dossee was en- 
tilled to the movable property absolutely and to the immovable for her Ufe„ 
declared her entitled to one-third of the estate, real and personal, according 
to t/.e rules of the Hindoo law. 
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Upon this occasion the Court Pundits were consulted, and thejr ex¬ 
pressly declai'ed that the vnothcv who took upon partition, and the tudouf 
who succeeded to her husband’s property, stood upon the same footing 
with regard to interests in the estates. They nevertheless seemed to 
think that the mother would be 7m limited than the widow as to the 
fosdt of property; but this was put upon the ground of concession, which 
the reversioners in the several cases ihight probably be disposed to make* 
They said the mother would be less restrained on account of tjie respect 
due to her by her sons, adding, that the brothers-in-law would not have so 
great respect for a brother’s widow. There is not in fact any distinction 
as far as the right extends, nor do I believe that any ground of distinction 
can be foupd inthe Ilindoo law? ■ 

The Supreme Court has always considered the mother who takes upon 
partition, and the widow who succeeds to the estate of her husband, as 
possessed of equal interests. And it is to be lamented, when two opportuni¬ 
ties occurred, that the Court did not insert in its decrees, the decided opi¬ 
nion which it entertained upon the subject; that it did not declare the 
widow and the mother, entitled to an estate/or life only, whether the pro¬ 
perty of which they came into possession was motvabk or immovable. 

A direct declaration is always better than leaving a point of this nature 
to inference. That the Court thought the decrees which declared such 
parties entitled to an absolute estate in movable property ouglit to be alter¬ 
ed, is eertain. The opinions of the Judges were known and even declar¬ 
ed, and as we have not any authority in the hooks oi Mindoo law, by 
w'hich a distinction between movable and immovable property in the posses- 
sion oio. mother ov of a widoio can be justified, it will, Ivtmst, be thought 
proper to abide by the rule Avhich may be said to have been laid down, 
and to bold in future that neither widow succeeding to her husband, nof 
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wjof/w* sharing upon partition, shall be entitled to more than a life interest 
in movable property. The power of expenditure may be specially given in 
particular cases. 

X am not as 1 have already said, aware of the Court ever having made 
any distinction between the interest of a mother who took upon partition, 
and that of a widow?, who takes upon the dcaM of Aer AiwiaMc?. 

The following, is I believe, the first instance in which the interest tak¬ 
en by either in veal and personal (movable and imniomble) property, was 
distinguished ; but the grovtnd or principle upon which a larger interest 
was given in the one, than in the other, species ©f estate, I never yet have 
been able to ascertain. 

The decree of which I now speak, was pronounced in January, 18M. 
The cause was between Jssurchunder Corformah and Narainee Dossee, 
complainants-~and Govindchimd Corformah, NemulcJmnd Cotformah, Co- 
noychund Corformah, Dialchund Corformah, Rasnionee Dossee, Radamonee 
Dossee, and Ravmnee Dossee, defendants.. 

A cross bill was filed, to which three of the defendants to the original 
bill,, viz. Dialchnnd, Radamonee, orad Rumonee, together with the two com¬ 
plainants in the original bill, were made defendants. All the other defends 
ants to the original bill,^ were complainants in the cross bill—^^but the par¬ 
ties were the sarae» 

It was declared by the decree, that the Will of the Testator Croculcliun- 
der Corformah in the pleadings mentioned, was well proved, hnithoi it was 
wholly inoperative, except as to a disposition therein contained, in favor of' 

Gourmonee Dossee, the step mother oiih&liestoXm.. ' 

It was then declared that the defendants Gohindchmd, ^enmlcfmnd^ 
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and Conoycliund, the Hom of Goculchunder hy ihe defendant iZasmowee, 
Ihs first wife, together with the defcndants DifUc/iwnd and Surrutchund, 
(Surrulclmnd being tlien dead) two sons of Goculchwtderhj the defendant 
Itadamonee, h\^ second wife, together also with the complainants 
cMinder and Sooraut, {Sooraut being then dead) two sons of Goculchunder 
by the complainant ]Slarainee, \i\& third wife, as the seven sons who surviv¬ 
ed Goculchunder^ became entitled to his real and personal estate, of which 
he was seized or possessed at the time of his death; and that the said se¬ 
ven sons were so entitled in equal parts or shares. 

The deeree then declares that the defendant Ramonee, widow and heir 
of JSurrutchund, is entitled absolutely to his share of the persowuR estate ; 
and to his share of the rcn/estate-former that the complainant Na- 

rainee as the mother and heir of Sooraut, is in the same manner entitled to 
his share : that Ra&ttwnee, mother of Govindchund, jN^imulchund, and Co- 
noychund, is entitled absolutely to one-fourth of their three seven parts of 
file estate—and for her lifeio one-fotirth of their parts 

of the rca/ estate;—and that Radamonee, the mother of Dialcfmnd; uPd 
Surnitchund, is in the same manner entitled to me~third of their two seven 
parts of dm estate. 

It will be ob.served that Rasmonee, the mother of three, and Radamonee, 
the mother of two, sons of Goculchunder, came in upon partition made, the 
first by her three sons, the second by one son, and the widow of her de¬ 
ceased son ; and also that Ramonee, the w'idow of Surruichund, and JVl*- ’ 
raiiiee, the mother of Sooraut, came, in a.8 heirs, one of her husband, and 
the other of her son; and that the mothers and widows so taking were all 
declared to have the same interest in the estates which they severally took, 

,i. e. an absolute interest in the personal, and an estate for life in the real 
property. 
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That part of the decree which declared the rights of the mothers, pro¬ 
ceeded of course, upon the partition made by their sons. Madamome was 
the niother of Diulchwnd ws\d. SuTmtchuntl. SitTT'uicliundXi^iJd. died, and 
his widovv JRattionee was declared entitled to his share——and then^ on a 
partition between Dialclmnd and Ramonee, Radamonee, the mother of 
Dialchund and Stirrutchund was clearly entitled to a share. 

So far this decree is consistent with all the decisions ; but there is one 
point in w'hich it differs from the decree that was pronounced in Decern- 
her, 1823, in the cause of Sree JM.ootee Jeeomonee Dossce et. al. v. jdttaram 
G/iose et, al. in which Corrimaamoyee Dossee was declared entitled, as heir 
to her grandson, to his share—.and also, as parent, to a share upon parti¬ 
tion; although, as heir of her grandson, she had been joint-owner of the 
property divided. 

In the case 1 am now reporting, the double claim of Idarainee Rfossee 
may, have been overlooked. It does not appear to have been urgedy or to 
have been brought at all to the notice of the Court. 

Narainee was mother of Issurc/iunder and Sooraut. Sooraut had died, 
and Narainee was declared as his heir, to be entitled to his share. The 
parties were all severally declared to be entitled to their respective shares, 
and the decree furnishes as good evidence of a partition between Jsswrr 
ehunder and Narainee, as between any of the other partie.s. 

Thus then, if the decree of December, 1823, was right, Narainee was ea- 
iitled to more than she received. As representing Sooraut, she was entit¬ 
led to, and received, one-seventh part of Goculchunder's estate. \iSooraut 
had lived, he and Issurchunder would have been entitled to two-sevenths, 
and upon their separation, Narainee would have been entitled to one-third 

of these two-sevenths, Rasmonee and Radamonee bad each shared upon 
this principle. 
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According to the la^ as it was decided in the case of Jeeomonee et. al. v. 
Attofram et. al, which will be found reported in another part of this book, 
Ndrainee ouarht to hare taken the share of Sooraut as his Aefr; and she 
ought then upon partition to have shared as tMmother of Ismrchunder and 
Sooraut. In the case of Jeeomonee v. Attaram, the Pmdits were clearly of 
opinion that Corrunnamoyee was entitled to take as heir of her 
and, when in that capacity she came to a partition with her son, and a 
son’s widow, she was entitled as parent to one-fourth of the estate; she, 
and the son, and the deceased son’s widow, each took one-third ; and up¬ 
on partition she took one-fourth oi ih.e whole. The coiTectness of the opi¬ 
nions which the Pundits gave on this occasion, seemed to have been ad¬ 
mitted; and from subsequent enquiry, I am satisfied that they were con¬ 
sistent with law; according to that principle JNarainee ought to have had 
eisfht shares out oi twelve. First, upon partition, she ought to have had six 
parts, or one half; then as mother she was entitled to one-third, or four 
parts of the whole, her own contributing to make up the four. This would 
have taken ttcd parts from Issurchunder, which would have increased her 
own six to eight and left him fo%ir. Instead of half, she ought to have had 
two-thirds oi two-sevenths oi Goculchunders e%ieXe. 

It is diflicult to arrange decided cases, which involve several distinct 
points of law, so as to apply each part, exclusively, to the subject under 
consideration. 

The proceedings which arose out of disputes, in Muddumnohun Sysaaclds 
family, wall exhibit the effect given by the Supreme Court to a jBTtwdoo’v 
will, and the right of a widow as heir to her husband. Yet I conceive it 
to be so connected with the subject of partition, as to render its introduc¬ 
tion in this place, not improper ; for it will show how' a partition may be 
brought about at the instance of a widow, claiming in right of hei' husband; 
and how a mother (upon partition made) may be barred of her share, by 
the operation of her husband’s will. 


, * 
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Parts of this case haveljt>eniioticedbefore;but, as taken altogether, it 

appears calculated to throw considerable light upon several'points of Hindoo 
' law ; and, as it is demonstrative of the vexatious spirit; which any disagree¬ 
ment in a family of Hindoos, is sure to engender and to perpetuate, I have 
given the proceedings in a more detailed and connected form. 

The first bill w^as filed on the 14th of October, 1808, by Govindchund 
JBt/saack, against Cosimt'h Bj/saack, Ramanot'h Bysmek oxid Bishonot'’h 
Bysaack. This proceeding seems to have become necessary on the part 
of Govindchund, in consequence of the conduct of who, on his 

coming of age, deterrrlined to interrupt Govindchund m the execution of 
his trust. The complainant and the defendants were first cousins. The 
complainant had been appointed executor by his uncle, who was father of 
the defendants, and from all that appears, there is no reason to impute 
dishonesty, or mismanagement to the executor. 

Govindchund succeeded in getting a decree for a partition of the estate, 
which had been joint between him and the defendants. A family dispute 
had commenced, and was therefore, if the feelings of the parties could 
prevail, to be interminable, 

It happened that in the partition between Govindchund oxid his cousins, 
a proportion of'the property was left undivided. There was thus “a 
bone of contention” remaining between the two brandies of this family, 
Govindchund died in IfUO. but he left sons, and between them, and the 
sons of Muddunmohun (the defendants to Govindchiind's bill, and their re¬ 
presentatives ;) and among themselves, wet have liad bills, and cross bills 
and pleadings in every variety of litigation, all founded upon claims to 
this undivided part of the family estate. The contest continues^ the spirit 
of the combatants is 1 believe unabated, and the duration of this strife will, 
i presume, if possible, be proportioned to the funds of the familjf . 
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These disputes however, were collateral to, and not necessarily connect¬ 
ed with, the frroceedings which I am now about to report. 

All that can be illustrative of the Hindoo law, took place between the 
members of Mtiddunmohtm s family, that is, two of his sons, his widow, and 
the widow of his deceased son. 

The family property was acquired by, or originated with, 
saack, who died in the month of Aughrmi, Bengal year 1180, or November, 
1773. He had had tw'O sons, Hurrymo/inn Sysaack and MnddunmoAtm 
JBysaack. Hurrymohun, was father of the complainant Govindchund, and 
Muddmttnolmv, was father of the defendants Gosinot'h, MammiQth and 
Bishonoffu 

Hurrymohun and Muddunmohun had both died before the bill of ^ro* 
vmdchund was filed in J808. 

This bill stated that HnrrymoMen, (father of the complainant,) had died 
in the Bengal year 1176, or 1769, in the life time of bis father 
and that he { Hurrymohun ) left the complainant, his only son* That Soho* 
ram made his will,hy which he left all his property, movahle and immova¬ 
ble, with the exception of some legacies, to his son Mudduntnohun, andi 
his grandson, the complainant, in equal shares. That the complainant 
Govindchund and .Muddunmohun, had possessed and enjoyed the estate 
of Soboram jointly, without having made any division of it, until the death 
of Muddunmohun which took place in the month of Poos in the Bengal 
year 1212, or December, 1805. That on the death of Muddunmohun, he left 
three sons, (the defendants,) who were, then all minors, under the age of 
sixteen years. That the complainant, after the death of Muddunmohun^ 
managed the whole estate, and that it was still joint and undivided. That 
GosinoCh, the eldest son of Muddunmohun, had lately attained the age of 
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sixteen yearsi, and that he had given nolice to the complainant not to lay out 
or expend any further sums of money from, thejoiyt estate. ^.Ot0ovind€hundi^ 
went on to state the danger vhich he apprehended, considering the infan¬ 
cy of the two other defendants. He offered to account fully for the estate, 
wjiile. it was in his hands and under Jiis management, and prayed that upon 
accounting, he might obtain proper releases. He also prayed a paytitjon, 
and that one-half ot the estate might be decreed to hini in severalty, and 
the other half to the defendants. He further prayed that the half decreed 
to the defendants, might be paid into the hgnds, or placed wader the ma¬ 
nagement, of the Accountant General of the Supreme Court, for the use o,.f 
tbeiUj the defendants, & 

In February, 181b the complainant, Govindchund, having died, and the 
suit having been revived by his sons, a decree was made in conformity 
with the prayer of Govindchunf s ovigmaX bill, The Accountant General 

■ tf 

was appointed receiver, of the immovable property which h ad been allotted' 
to the defendants, and half of the personal property which was very large 
in amount, was ordered, to be paid into the hands of the Accountant Gei* 
Heral for the use of the defendants, 1 ^ 0 , far all went on well, 

Costnoi'Jt, being of age, applied , for, and ob tained, bis , share o f the perso>*j 
tioliPl-Oportyi amounting to abogt 2,5Q,00d Rupees. Ramanof k, when he 
came , of age, obtained his. share also, to the same amonntt The share of 
^is’/amot’h,. he having died before he attained the age of sixteen years, re¬ 
mained in the Accountant General’s hands, 

J^ishonofli h^d laoxried ffoorasoondaree Dossee and left her, his widow, 
but no child, surviving him, * 

fosinot A &xid Ratnanot'/i set up a which they, alleged had been ex¬ 
ecuted by their deceased brother JBi&homt'h. This will purported to give 


OF PAKTITION. 81 

tive property of Biskonolli to liis brothers Cosinot'h and Hammot'h, and 
his and their mother Comulmonee Dossee, equally among them. 

Whether or not the parties claiming under this document, could have 
proved the execution of it by BisJwmt'h, or whether the allegations of 
Hoorasoondaree's friends concerning it, were well or ill founded, we cannot 
now learn, and need not now enquire, because the Court determined, that 
JBishonot’h, having been under the age of sixteen years, when the paper 
bore date, (he had not attained that age before his death) was incapable 
of making a will. The instrument in question was therefore adjudged to 
be void, and Hoorasoondaree, the widow ot Bishonot /*, was declared, as his 
heir, to be entitled to his estate, 

1 have already stated how the decree which declared her entitled ahso- 
iiitely to the movable part of her husband’s esta-te, has been modified upon 
iU bill of review. The movable property belonging to the estate ot Bisho- 
not'h, is still in the Accountant Qeneral’s hands—but all the interest which 
has accrued, and all the increase which has grown out of the principal, 
have been ordered, since Hoorasoon,dared Dossee came of age, to be paid 
to her. JN6 partition has yet been made of the immovable property which 
jhad been jointly possessed by (^o^inot^h, Ramanot h, and Bishonot k. 

prom this statement it is clear that there has been such a partition of the 
estate of Mudtlumnohun, as (primA facie) to entitle his widow Comulnionee 
(the mother of Cosinot’h, RapiaiKd^li and JBishonot It) to a share of the mov¬ 
able part of it. 

If the husband of Comulmonee had died intestate, it appears to me that 
she must have been declared entitled to one-fourth part hf the movable es¬ 
tate when a pai'titipn was effected upon the prayer of Ifaorasoondaree,ariil 

K 
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CoHnot’h and Rmianot'h eae|i took his share of the money out of the 
Accountant General’s hands. But ^luddunmoltun m^Ae a will, which Oo-' 
vinchund set forth in the bill, by which he sought to separate himself from 
MuddUnmohuns sons. It was in the following words r-^ 

■ “I Sri Muddtmniohim J&ysaac/t make this written orderAccording fd 
iriy father, the late Sobdnmi Bysaaclc's will, GovinckundBysactck is to receive 
one half share, and my three sons Sri Cosinot'h, Ramanofli, and BisJionot' ft 
IBysaack are to receive my share being the other half of nine annas and an 
half share of the property, as also of the private pi-o^jerty, all the 

honses, gardens, grounds, wearing apparel, gold and silver plates, and so 
forth, the debts and outstanding dues according to the accounts in the* 
names of MuddtmmoJmn Bysaack and Govinchund Bysaack being’ deducted, 
and Company’s paper, dues on bonds and accounts, cash and effects 
Which are forthcoming agreeably to the accounts of the estate of the’ 
toXe Soboram Bysaack. Gold and silver ornaments, wearing apparel, fa- 
rtiily expenses, daughter’s Avedding, performance of usual ceremonies for ’ 
father and mother and so forth, whatever have been charged in the ac¬ 
counts shall be paid by both jointly, and no One can prefer any claim for 
excess or deficiency of the same. Of the honses, gardens, and grounds 

being valued, the total amount shall be divided into halves. He wbb 
possesses any ground over and above one-half share, shall pay the amount 
of the excess above the moiety. All this properly shall remain under 
charge oj Sri Goviitehund Bysaack as long as my three sons are not qualifiedt 
and of age. The expense of the family shall be conducted in the same man¬ 
gier as it is now. The lodging expenses and petty charges whatever be 
necessary and the performance of ceremonies for the father and mother, 
marriage, &c. of sons and daughters,, shall be at the surcaree 
charge of both, according to what is fixed at the ^wrear, besides which, he 
■Who inakes ornaments and vvearing apparel over and above the saraej' 
shall be e,barged in his name. He who makes any thing for his private use 
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and for bis future good, the same shall be charged in his name. After this 
•my private^property^ cask and effects, gold mid silver ornaments, wearing etp~ 
parel, Sfc. v)katevm\ remain, the whole of,that my three sons CW-* 
not'K Ranmiotli, ^nd Bishonotli Bysaach shall receive, to which nobody 
|IAS ANY CLAIM. Wheu SH Cosimfh,. Bishonotli, and Ramanot’h Bysaack 
are of age. if they can 'liye in this manner in harmony, they will do so. If 
they do not agree they will receive their the three brothers shares agreeably 
to this will. If there be any error in this tvill, I will allow or take for the 
same. Yfsar laiO, date 24th Bhadur, English year 180.‘i, date 8th Sep¬ 
tember.” This was signed at the top by the testator, and attested on the 
hack by five witnesses, y 

Comtilmonee Dossee had been made a party defendant to the fii st hill 
Which was filed' by Moorasoondaree. This biirsoiight a declaration of her 
right to the estate of her deceased husband Bishonot'h ; and, in fact, de¬ 
sired a partition 6i Mnddimmohnns estate. Comulmonee dk\ not, by her 
answer, insist upon her rights in case a partition should be decreed ; blit 
she relied solely upon the will of her late son Bishonol'h, by which his 
property had been given to her and her two surviving sows. It was after 
tills, and in December, 1814, that the decree declaring Bishonot'hs will 
void, and Hoorasoondaree entitled to his estate, was pronounced. 

Supposing Comnlmonee to have been an instrument in the hands of Co- 
iinoeii d.rxA Kamandi-h, her conduct is perfectly explicable. Had she 
come in for a share upon partition, she would have got o/• 

whole of Muddtinmokun s estate—but then Iloorasoondaree Would haye had 
as much. If the will of Bishonot'h \ci,A been established, Coniuhnohe^ 
would have got but one-third of Bishonot'li s kiwive,. or one-ninth pwei only’, 
of Muddunmohuns estate ; but then noorasoondaree would haye,been en¬ 
tirely cut out. So that, in fact, if we identify Conmlmonee with Cosinot'h 
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arid Ramanot'^h, the efiect of establishing Sishonofh^s will, would have- 
been to give them the whole, of MiuldunmohurCs estate, and to depriv'e 
Moorasoondaree of any shai'e. 

Comuhnonee, a few days after the decretal order of December, 1814, 
entered a caveat with the Registrar against it, and at the same time pe¬ 
titioned the Court for a rehearing of the cause, upon an allegation of her 
right, as the widow of Miiddunmohwn, and mother oi Cosinot'h, Rama^ 
not'h, and Bishonot'h, to a fourth part or share of the estate, in conse¬ 
quence of a partition having been made, by a declaration of the Court that 
Hoorasoondaree as representative of Bishonot'h, was entitled to a third part 
in severalty. 

A rehearing was granted upon the prayer of Comnlmoneds petition; and 
then Hoorasocmdaree filed a supplemental bill, in which she set forth the 
before recited will of Muddunmohun, and contended that under it his three 
sons, of whom her late husband was one, were entitled to his whole estate 
and thdit Comuhnonee, upon partition, had no right to a share of it. 

The rehearing which had been ordered upon Comuhnonee's petition wa9 
postponed until the answers of Cosinot'h, Ranianot'h and Comuhnonee to 
the supplemental bill of Hoorasoondaree should be put in. 

Here a new scene was opened. The will of Muddunmohun, which had 
been first brought forward by his executor Govinchund, and afterwards 
relied upon by Hoorasoondaree in her supplemental bill, was dated in the 
Bengal year 1210, and it was admitted (for it could not be denied) by Co~ 
simt'h and Ramanot’h, to have been executed by Muddunmohun, as Hoo^ 
rasoondaree in her supplemental bill had alleged. But they swore in their 
answer, that Muddunmohun had executed another, and a later will, on the 
iiSth of Shrabun in the Bengal year 1212, by which he revoked the will 
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of the Uth of Bhadar 1210; and provided, in case any of hfe w«.s 
should die before he 0/a^c, that the sm-viving son or sons, should be¬ 

come proprietor or proprietors of all the property, and should maintain 
the widow, &c. of his deceased son ; or in case of disagreement, that each 
widow should receive 10,000 Rupees for food and clothing. Ihis will 
was very much to the jiwpose—Bishonof h's was not better suited than it to 
the exigency of this case; Its having escaped the researches of Govinchund, 
must have appeared strange; he had not any interest in its suppression» 
or if he had, it was in his power to destroy it. We must presume that he 
brought forward the only testamentary paper which came to his know,- 
ledge: there is no ground for suspicion to the contrary. Yet Cosinot h and, 
Ramamt'h both swore in their answer to Iloorasoondaree's supplemental 
bill, that they had discovered this last will of Miiddunmohun after the de¬ 
cretal order of December, 1814, had been pronounced, and (which may 
have been very true,) that its existence was not before known to them. 
Comulmonee answered to the same effect. And now (as she had done in heir 
petition for a rehearing) she again urged her right to a fourth part of the 
whole estate, in case a partition should he decreed, according to the prayer 
of Hoorasoondaree's bill. 

Casinofh and.Ramamt'h now filed a supplemental bill, in the nature of 
a hillofrevmv. To this bill Hoorasoondaree, and their mother Comulmo^ 
nee were defendants. The complainants recited the proceedings which 
had taken place, and relied upon Muddunmohun's will of 1212, which had 
been so opportunely discovered by them after the decree of Decenibeiv 
1814. They prayed that the whole estate of Maddunmo/mn (Bishonot'h hav¬ 
ing died) should be declared theirs; they giving a sum of 10,000 rupees to 
Hoorasoondarie, and maintaining Comulmonee; and that the decree'by 
which Hoorasoondaree was declared entitled to her husband’s share of the 
estate, be reversed, &c. 


§L 


This bill Hoorasoonda}’ee answered by her next friend Woodklmnd By^ 
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xmaclc (for'she was yet a talnor) submitfing her rights as the widow of 
•shonot'h, to the Court. ' • 

Comtilnwnee, with the complaisance which might have been expectedy 
put in her answer, admitting all that had been stated by her sons in 11161 ^ 
bill, and asserting- once more, her rights as widow of !<>’ 

one-fourth of his estate, if a partition of it should be decreed. . , ^ 

t In this state of things, andmn the 29th of June, 1815, all the causes carae> 
•on to be heard—and then an issue at law was directed to try whether oif. 
not the paper writing beai-ing date the 25th Shrahvin xu. the Bengal year. 
.1212, purporting to be the last will of Muddunmokm, w'as a valid testa-*, 
mentary disposition of his estate. 

In this issue and were, of coursej to be the plain-* 

•tiffs. On the Ipth of July it came on to be tried, and Ihe Plaint^ mer^ 

ffionstdiedt 

After their failure in this grand attempt, the prospect of quiet was open*, 
ed to lloorasoondaree—ai\d as every thing feasible bad been attempted ift 
'vain, her friends conld iiot have suspected illusion. 

Comuhnotiee got leave to withdraw her petition for a rehearing, which. 
implied that sh^ relinquished her claim to a share of Mttddmmohmis es* 
j;ate. Cosinofh and Raimmt'h got leave to dismiss their bill in the nature 
of a bill of review, Which implied their acquiescence in the right of J/oom- 
soondaree to her husband’s estate, ‘AXid Hoorasoondaree got \&a\& tpdismisA 
her supplemental bill, which, considering the advantage of her sitnation,. 
protied that she was desirous of peace. AH this was effected by consehh- 
und all parties paid their own costs. > , 

• TO motives, of this simulated pacification, rhay be eon j'ectaredj if they 





a're not eapaWe of proof. There was enough in appearance, to prevent 
the suspicion of insincerity—but whatever appearances may be, it is tliQ: 
duty of Courts upon such occasions, to be satisfied that a final and con-. 
elusive adjustment of differences has been made. A family dispixte among 
Hindoos is seldom to be terminated by an angements among the disputants 
themselves, ' 

1 find that when these proceedings were bn foot, in the; year 1815, tho 
little litigant, Uoorasooitdaree, was reported by the Master to be tweloa 
years of age. It was also reported by him that her mother Jumboohuttee 
Hossee ought to be appointed guardian of her person, and the Account¬ 
ant General guardian of her estate; also that 300 Rupees a month would 
be a proper allowance to be made for her maintenance until she attained 
the age of sixteen years. This allowance amounted to 3600, and her mo¬ 
ney in the Accountant General’s hands produced 16 or 17,000 Rupees 
anmtm. There was consequently a large accumulation of interest due to 
her, when she attained her full age of sixteen years. 

- On the 8th of April, 1816, the cause was set down for further directions 
upon the Master’s report; and then, the sum-of 2^74,000 Tlupees,-which 
had been in government securities to the credit of Bishonot'h's estate, was 
ordered to be transferred by the Accountant General in his books, to the 
credit oi Hoorasoondaree. The jewels and ornaments which had belong-^ 
ed to Bishonofh and iToorasoowdaree were ordered tobedeliveredtoJ^MWi* 
(the mother and guardian) for the use of her daughter. It was 
not for some years afterwards, that, upon her epming of agcj she obtained 
an order for the payment to her, of the money which had been transferred 
to her credit by the Accountant General. 

The measure to which and Ramanodh no^ had recourse, if 

we were not/ obliged to judge of it with reference to fotmer proceedings*, 
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must appear perfectly unobjectionable. In September, 1818, they filed 
another bill of review, by which they assigned as error in the decree of 
December, 1814, that it gave Hoorasoondaree an absolute interest in the 
movable property of Bishonot'h her husband. They stated that they were 
entitled to the whole estate movable and immovable of JBishonofk, after the 
death of Hoorasoondaree; and that the fund which had been in the Account-* 
ant General’s books, to the credit of Bishonot'h, ought not to have been 
ordered to be transferred by him to the credit of Hoorasoondaree generally; 
but that it ought to have been held m trust for her during her life. This 
may be thought to violate the understanding which the proceedings of 1815 
imported, but it does not appear open to any other exception; and 1 think 
it may be excused upon the ground of these complainants’ having now 
been better advised than they formerly were. In this bill of review howr 
ever, they further insisted that by the decree of December, 1814, or that 
of April, 1816, Hoorasoondaree ought to have been ordered to live under 
their care and guardianship; Comulmqnee was made a party to this bill-— 
JHooraspondaree, by her guardian Jumboobuttee demurred to it, and her de¬ 
murrer was overruled. She then answered, setting forth and relying on 
the several agreements by which all proceedings had been terminated, the 
parties severally paying their oivn cosfs, 

On the 11th of August, 1819, it was ordered on a hearing of this last bill 
of review, that the decrees of December, 1814, and Aprd, 1816, horectijiedy 
and Hoorasoondaree declared entitled to the estate of her husband JBisho-' 
^ofh, to be possessed, used, and enjoyed by her in the manner prespribed 
l)y the Hindoo law, 

Upon the same day, the 11th of August, 1819, Hoorasoondaree hoy'm^ 
pttained the age of sixteen years, got a rule to show cause why the Ac¬ 
countant General should not endorse and pay over, to her all the Compa¬ 
ny’s securities and cash then in his hands to ber credit, amounting to about 
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iliree lak'hs of Rupees. On the Mtluof-August this rule was made abso¬ 
lute. As it now stood, it was, that the principal sum belonging to the 
estate of her husband JBishonot'h, the in^m’est which had been receiv¬ 
ed upon iti except such sums as had been disbursed for//oomsoowdhree y 

ruse, also the proportion, of rents, S&c. which^had been collected on account 
of JSishonot'h's estate, should be paid g,itd delivered o\er to Iloorasoonda-' 
ree ,—and further tliat the costs which she .liad incurred, to be taxed be¬ 
tween attorney and client, should be paid and discharged out of the prin¬ 
cipal sum of which the personal estate of her husband consisted. This 
was done with the intention of giving her the free and absolute power of 
disposal over the whole of t\\c personal property, except tXie principal sum 
reduced by the payment of her costs out of it. To this sum, her husband s 
brothers or their representatives, would have been entitled after her death. 
They could not however complain with justice of this part of the rule, for 
they themselves ought to have been ordered to pay the greater part of the 
costs which had been incurred by Hoorasifomda^ee throughout the proceed-' 
lilgS. 

On the 8tb of November, 1819, Cosinofh and Ranianofii, filed their pe¬ 
tition of appeal against the decree of the 11th, and the order of the 14tb 
of August. They apivealed because the decree declared Iloorasopndai'ee 
entitled to the of her husband’s estate ; whereas she being entit¬ 

led to the use and enjoyment only, it ought to he secured in the hands of 
an officer of the Court, or deposited with the relations of Bishanotli, who 
will after the death of Uoorasoondaree, he entitled to it. Because the costs 
of Hoorasoondaree were ordered to be paid out of the principal, and that 
the interest accurm,ilated during her minority had been ordered to be paid 
to her ; whereas the costs ought to have been paid out of the accumulati¬ 
ons, and the accumulations added to the principal for the benefit of Bisho- 
pot'/i’s heirs., Hoorasoondaree, having a life interest only, and having had 
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it maintenance which was thought reasonable and sufficient by the Conrtj 
during her minority. Hecattse even li she'is entitled to of the 

property, she has a life interest only, in it by the Hindoo law, with certain 
powers subject to the control of her husband s relations, and becctuse se-* 
curity ought to have been taken for the protection of their reversionary 
rights. JBecause Hoorasoondaree having left the family house, and having 
removed herself from the control of her husband’s relations, ought not to 
have the property in her possession, even if she would otherwise have been 
entitled to it. Because it is consistent with the interest of all parties that 
the property should continue where it at present is; and that it ought to be 
retained there for the oxid enjoyment oi Hoorasoondaree during her life, 
ixad because as the fund produces 18,000 Rupees a year, it yields a much 
greater income than Hoorasoondaree ought to expend, and that the pos- 
session is tinnecessary as to her; and calculated to produce misapplication 
and waste inconsistent with her interests, and subversive of the rights ofi 

the reversioners. 

In July, 1820, Cosinafh died, leaving an only son, Joygopaul. 

In June, Comulmonee, filed her bill oi review Joygopautf 

her grandson, Ramanot'h her son, and Hoorasoondaree, her son’s widow. 
The object of this bill was to reverse all that had been done, and to have 
herself declared entitled to one-fourth part of the estate of Muddanmo/mn, 
her husband; inasmuch as a partition of it had been made. On the 9th of 
December, 1823, this bill of Comuhnonee was dismissed with costs. 

That Comulmonee, had it not been for the will of her husband, would 
have been entitled to a share of his estate, when a partition of it was made 
by his sons or their representatives, need not be repeated. 

It will be recollected that she petitioned for a rehearing, on the ground. 
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of this claim; bow far her right might .have been affected by her own dis- 
jnissal of this .petition, is another question; and one, which, if it had called 
for a decision, must have been decided by the rules of English, and not 
of Hindoo law. 

The testator (Muddwnmohun) after having provided for deductions, and 
speaking of the remainder of his property, says, the whoi.b o/ that my 
THREE som shall receive ; to which nobody has any claim. He goes on.— 
Whm the sons are of age, if they can live in harmony they will do so—if 
they do not agree, they tvill receive their shares agreeably to this will. 

It certainly appears to have been the intention of Muddunmohun, that 
the three sons should continue to live together, they had all attaiired 
their age. The property is all to remain under charge of Govindchund, as 
lono- as the three sons are not qualified, and of age. 

As soon as Cosinot'h came of age, and when his two brothers weiein 
their minority, he prohibited Govindchund from the necessary expendi¬ 
ture of money, and compelled him to file a bill, for the purpose of getting 
rid of his trust,—and when Cosinot'h received his own proportion of the 
personcd property, he had so far effected a partition, as to give his mother 
a right to the fourth part of her husband’s personal estate. But although 
Muddunmohun did not contemplate a partition untd all his sons came of 
age, and not-then, if they could live together in harmony; the Court seems 
to have considered that the will gave a ve.sted interest to each of them, and 
the right of IJoorasootidaree to the share of her husband Bishonot'h, he 
having died before he came of age, does not appear to have been doubted 
upon the ground of her husband not having attained the age of sixteen 
years before his death. 

;3Prdm the whole of the proceeding, it is I think evident, that the Court 
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held Muddumnohuns will to be sufficiently indicative of his intention that 
his w idow Comulmonee, should not have a share of his estate upon a parti¬ 
tion of it among her sons. 

The power of Jlincloos to make wills, and the efficacy of wills when, 
made by them, are fully recognized in this case. It seems to have been 
assumed, that if Bishonotli had been of full age, and if his will had been 
duly proved, it would have cut oQ Jloorasoondaree, his widow', from her 
right to the estate, w'hich she ultimately obtained. It seems also to have 
been afjisuraed, if that which was set up as the last will of Muddunmohnn 
could have been substantiated, that it would have had the same effect, and 
it is, certain that the claim of Comidmonee to a share upon partition, was 
defeated by the will of Muddunmohwi, which must have been construed 
into an intention of the testator, that upon a partition by his sons, his wi¬ 
dow should not be entitled to participate, as she otherwise would have 
been by the Hindoo law. 

Whatever effect the will of Muddunmohun ought to have had in cutting 
out C/'omuhrionee from a share of his estate when it was partitioned, it can¬ 
not be doubted but that her right to maintenance remains in full force ■ 
and, if it had been asked upon reasonable grounds, I take for granted that 
the Court would in this case, (as it had in a similar one) have ordered funds 
sufficient for the purpose of maintaining her, to be set apart out of the 
whole of her husband’s estate. 

She appears now to be supported by her son, Rawanot h alone, and he 
may yet call upon Hoorasoondaree (the widow of Bishonot A) and Joygopaid 
(the son of Cosinot'h ) to contribute. 

The bill of review which assigned a declaration that Hoorasoondaree 
was entitled absolutely to the movaWe property of her husband, as er- 
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The Court had in one case declared, that a mother coming in for a 
share, on partition made by her sons, and in another, that a ieiVfow tak¬ 
ing upon the death of her husband, were both entitled to an in¬ 

terest in the morale estate. In each case a reversal of the declaration 
was prayed by a bill of review, and in each the Court expunged its de¬ 
claration, substituting, that a mother in one, and a toidow. in. ih.e other, 

case, should take according to the rules of the Hindoo law. 

It does not appear to me that a distinction between momhle and immov- 
ahle property in such cases, can be supported by any principle of the 
Hindoo law. It had always been expressly declared by the Supreme 
Court, that neither loidoiv nor mother could take more than an estate for 
life in immovable property. Tlhe alterations made in the decrees which X 
have noticed, are in themselves sufficient to prove the Courts opinion up¬ 
on this subject. The sentiments of the Judges were well known, and it is 
to be lamented that the limited right of such persons was not expressly 
declared in those decrees which reversed, virtually at least, the declarati¬ 
ons that widows and mothers were entitled to an absolute inteiest in mov¬ 
able property. 

If these females have a life interest only, in niovable property, the proba¬ 
ble consequences of committing it to their custody ought to be seriously 
considered. 

The order which had been made for the delivery of her husband s pei'- 
sonal property to Hoorasoondaree Dossee, did not by any means ao 
knoM'ledge her right to dispose of it at her own pleasure. It is admitted 
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by all authorities, living and dead, that her husband’s relations are entit¬ 
led to it at the expiration ot her life. Jf it be put into her hands it will be 

liahle to waste, and the acknowledged rights of her husband’s family may 

be defeated by her weakness or her will. 1 cannot therefore but think 
that an appeal against the order which directed a delivery of the pnncijjal 
to her, was as proper ; as an appeal against that, which directed the accu¬ 
mulations to he paid to her, was unreasonable. 


The petition of appeal having been filed, it became necessary, if slie 
took the money, to give security for its restoration in case the order 
should be reversed. She did not do so, and the principal sum with its 
accumulations up to the date of the order, are still in the Accountant 
jGrenerars hands. • 


We now come to a question of great magnitude and importance; one 
which deserves and requir-es, the most grave and deliberate consideration. 


That it has been usual to give a widow, or a mother possession of the 
property to which she may succeed, must be admitted and that the 
money of her husbancrs estate, would, had it not been for the appeal, have 
-gone into the hands oi Hoorasoondaree Dossee, is certain. Yet the right of 
her husband’s heirs to it after her death, is indisputable, and the justice of 
restraining her from waste, is a necessary consequence of this ri^ht. 


What then is to be done? Possession will enable her to do all the rais- 
sphief, before any restraint can he applied. 


It must not be forgotten that the discipline of Hindoo women who have 
lost their husbands, has been greatly relaxed. Formerly a widow liyed 
with the relations of her husband ; with the very persons entitled to tba 
property after her death, This was an effectual control over tire expeftf 



diture, and a sufficient security for the expectants. We are still told, that 
the family house is her proper abode; that she ought to live with her hus¬ 
band’s relations ; but that she live e/Wiere without penalty, provid¬ 
ed she does not change her residence for unchaste purposes. Her purpos* 
es are known to herself alone; and her practises will be regulated by her 
inclination. Freed from restraint,—surrounded by parasites,—possess¬ 
ing Wealth,—exposed to temptation,—unused to liberty,—ignorant of the 
world,—and conceiving all happiness to consist in the indulgence of her 
own immediate desires; can it be hoped or believed, that she will prove a 
faithful trustee for the heirs of her husband, or that they can have any thing 
in the nature of security for a succession, to their rights ?_ 

For certain purposes, a reduction of the capital is said to be allowed. 
Be it so. Is this to be left to the will of her, who has no discretion-^or 
the discretion of those who have an interest in her prodigality? If manners 
have taken a course by which the law may be eluded, is it not reasonable 
that,law should be directed in pursuit of the manners?, 

I do not recommend innovation; far from it. I desire to adhere to the 
law in its substance ; and to give every body that, which he is entitled to 
claim; but if law be not adapted to the times, it will be lost both in spirit 
and in principle. 

If one be entitled to the immediate, and another to the ultimate, enjoy* 
ment of property, it is surely reasonable and just that they should have 
equal protection according to their several rights. 

It is admitted that the widow has a right, for life, to ihe produce of her 
husband’s property. Supposing that property to consist of money, the 
question is, lias she or has she not, a right to possession of the principal? 
iaet us say that she has* It then becomes us to look back to the time 
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%Tl)en this right M’as conferred, and to consider the effect of the law by 
whieh it was accompanied. If we do so, we may be satisfied that the right 
was but nominal; that the possessor was under control, and that the ex¬ 
pectant was invested with a power sufficient tor his own security. 

One party being deprived of his security, is it consistent with reason or 
jnstiee, that the right wdiich was given subject to such security, sliould 
still be retained 1 In what respect is the widow aggrieved by a denial of 
^possession? Without possession she will receive all that she can lawfully 
use, but will be prevented from dissipating that which is Jawfidly to devolve 
upon another. By possession, her right is not enlarged. It will give her 
the power of doing irreparable wrong. 

The reversioner’s* right is as w'ell founded as that of the widow—and I 
think it will be admitted, that the law ought to be so administered as to 
render it consistent with the preservation of both. 

The Supreme Court, many years ago, as I have already noticed, made 
an order that the widow in possession, should not, (ov pious purposes, tvith- 
out an express pepnission of the Courf break in upon the pr^wc^paf of her 
lipsband’s property, during the nonage of her grandson, who w as to suc¬ 
ceed to it after her death ; or without the consent of her grandson after h e 
should have attained his fidl age. This order appears to me to have been 
made in the spirit of the Hindoo latv. 

Jtegard is to "he had to thecivil and religious usagef(f Hiudoos, This 
is the statute law of England—and, if the Pundits are not unanimous, a 
great majority of them certainly declare, that the widow may, for religi- 

* I have tised the word reveTtioner/^ and perhaps some other words which have a te^at sigpifi' 
•atiDB, m the popuhir sense. 
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tus purposes, w, for t'lic henejfil of her husband's soul, dispose of hia proper¬ 
ty, without the consent of his relations. 


Every thin? considered, it is not only reasonable, but indispensable to 
the maintenance of right, that itbese expenditures sbould .be under some 
control; and where can this control be so properly placed as in Courts of 
Justice ? Those w ho administer the Hindoo law ought to cast off their 
own prejudices, and attend to the usages which they are bound to regard. 
|f they act in this tenaper, lookingupon disbursements for religious pur¬ 
poses necessary, and taking come that the next in remainder shall not be 
defrauded under a pretext of their performance, the rights and privileges 
of all w'ill remain uninvaded. The reversioner must submit to all proper 
deductions, and simplicity will no longer be wrought upon by >iraposHire» 
|to bis prejudice, 

, I admit, and in considering this subject I am bound to admit, that the 

purposes for which a w idow may e?£pend the weall h of her husband, «r#. 
religions. .My own sentiments and opinions are quite out of the questi¬ 
on but if it be not denied that the interest of him in remainder, is as 
well w'orthy of the law’s protection, as the interest of him in j)ossession ; 
-^if the rigid of bptb to their several interests be equal, they surely ought 
to be equally secured. Jt is impossible that rights can be contrary, and 
opposite, to each other j and to say that one has aright to a thing, >yhicli 
another has a rigid to deprive him of, is absolute nonsense in itselh kpd 
in terms a downright contradiction. 

k’ 

I do not expect that the Value of what I now add, will compensate for 
the irregularity of introducing it here. After my manuscript had gone to- 
the press, I prepared this to b® iidrodac^l at page 56, but it was mislaid 5 , 
and w'hen discovered, the - printing had ad vanced too far to admit of its in** 
ijertion in the proper place. 
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I know not of an instance in which sisters have shared npon partition^ 
nor did I ever hear of a sister’s claim having been brought forward when 
her brothers divided the estate. 1 conclude therefore, that her ri^ht does 
not exist by the Hindoo law as it is prevalent in Bengal. Perhaps it is 
better that she shonld be entirely excluded j for if the right were admitted, 
it would be difficult, if possible, to ascertain its extent. 

Menu directs, that brothers shall give portions out of their allotments 
respectively, to their maiden sisters by the same mother. Let each, he says, 
give a fourth part out of his oton distinct share. 

The precept does not require to be explained, for nothing can be lest 
equivocal, or more express ; and yet we find in the Mitacshara a constrm* 
tion, which is quite at variance with this definite law. 

The provision is made in favor of sisters by the same mother. Sotae 
wives of a Hindoo may produce sons, and some daughters only ; and in 
such a case, if partition should be made by the sons, the daughters cannot 
under this law lay claim to any specific share of the estate. 

This distinction, m favor of sisters by the same mother, does not appear 
to have been noticed by other writers upon the subject. We may suppose 
it to be admitted, because it is not denied, but in truth it is not of suffici^ 
ent importance to justify discussion. 

The writer of the Mitacshara begins by quoting Vajnyawalcya, who 
says, “ Sisters should be disposed of in marriage, giving them as an allot¬ 
ment, the fourth part of a brother s oton share.” This appears to be in 
confirmation of Menu, but it has not been so interpreted in the Mitacshara 
where we find the meaning thus declared, “Here in saying * of a brother's 
own share' the meaning is not, that a fourth part shall be deducted out of 
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t)ie portions allotted to cac/« brother, and shall be so contributed ; but that 
the girl shall be allowed to participate for a quarter of such a share as 
would be assignable to a brother of the same rank with herself." 

The text may have been rendered unintelligible by this commentator,' 
but the commentator \\a.s xaside himself understood. It will be observed, 
that be does not rely upon marriage being the purpose to which the sis¬ 
ter’s share is to be applied, but seems to admit that she has an actual right 
to some proportion of the estate, and upon this ground he proceeds to an 
explanation of his meaning. He informs us, that if there be a son and a 
daughter, the estate shall be divided into two equal parts, and that one of 
the two, shall again be divided into four; of which four the girl shall take 
one. By this ingenious mode of construction she is cut off from half of 
the share which had been clearly assigned to her by the law oiMenu, and 
which law had been apparently acquiesced in by Yajnyawalcya. The 
brother instead of taking six parts, will take seven ; the sister instead of 
taking two parts, will take one part, of the estate. 

. He continues ; If there be two sons and ewe daughter, the whole estate 
shall, in the first place, be divided into three equal parts ; of which tlwee, 
owe shall be divided into/owr, and the daughter shall take owe^wr/A of the 
third part so subdivided. Thus instead of getting a fom'th, she will get a 
itvelflh part only, 

If there be two daughters, and one son, he tells us that the estate shall, 
in like manner, be divided, first into three equal parts, that each daughter 
shall, take one-fourth'oi one of the thirds, and that the remainder shall go 
to the son. That is, he shall take ten parts, and his sisters one part each, 


This author’s principle of allotment, is declared to be universally appli« 
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cable, for he expressly tells us, that “it must be understood in 

ease of an equals or number of brothers aiid sisters, alike in rank*”' 

As the sister, by this method of apportionment, never can have more 
than a brother, one of the objections to the law of Menu, is efFectnally 
avoided—bdt in legislating it often happens that by the removal of ond 
mischief, we make room fdr the entry of another. Our author acknow'^ 
ledges the right of a sistdr to something; and in his earnestness to pre-* 
vent her from having too much, it probably never occurred to him, that 
by his remedy for the evil, she may eventually be left without any provi¬ 
sion.' If the sisters should exceed four in number, the law so perempto¬ 
rily laid down in the Mitacshara as applicable to all cases, cannot possibly 
be applied. 

But let xis now suppose that there are ten brothers and one sister, and 
the estate 100,000 Rupees; the whole, by this rule, must be divided into 
eleven parts. One of the eleven must then be divided intoyb«r, and one of 
these four, or a forty-fourth part of the estate will be taken by the sister, 
and instead of receiving a fourth part from each brother, or 25,000 Rupees, 
she will get somewhat less than 2273 Rupees. Yet we have as good au¬ 
thority for extending her right to the larger, as we have for confining it to 
the lesser, amount. But such effects may be expected from the powers 
of self-constituted legislation, and the adverse authority of co-ordinates in 
construction. 

To get rid of the law by which a sister might receive a greater share 
than a brother, we are told that she shall have ^ quarter share if the funds 
he small ;—then if the wealth be great, that funds sufficient for her nuptials 
ought to be provided ;—then that the rule for giving a. fourth part is not in-- 
dispensable. Again, that to found her title, there must be an equality ill 
the numbers of brothers and sisters: at last the Mitacshara sheds new lighjk 
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Upon the subject, and we are shown that a fourth part of the share oi each 
brother, jwoy mean, and, if the case should arise, raws# mean the fourth of a 
twentieth part of the shares of them alL 

In the tfaya-emma Sangraha, we find the law thus laid down by Sri 
Ci'ishna Tercalancara —“The sisters also of these sharers, must be ren¬ 
dered participators to the amount of a fourth share receivable by the bro¬ 
thers 

Here, this author by recognizing the proportion, and at the same time 
specifying the purpose for which it is to be given, may be said to have left 
his meaning ambiguous; for if the fourth part is to be applied to a parti¬ 
cular use, we may conclude that it is not applicable to any other. Why 
then must the brothers give a fourth part of their shares respectively, if it 
shall amount to more than may be sufficient for that to which it is to be 
appropriated 1 

We cannot, I think, conclude from this exposition, that the sister is en¬ 
titled at all events, to a fourth part to be held at her own absolute disposal; 
and if not, this author gives some countenance to those who declare that 
if the funds be large, a fourth jmrt is not indispensable, but that sufficient 
for the nuptials of the girl ought td'tne-uilowed.- 

IJpon one point the lawgivers and the expounders are all agreed. They 
declare that the allotment in question is intendiad iov maiden, and not for ' 
married, sisters. This may be sufficient evidence to show that marriage 
is considered as a provision, but it proves no more; and if married sisters, 
because they are provided for, shall be excluded from a share, does it 
thence follow that an unmari-ied sister, not being so provided for, shall be 
left without any provision, if she does not chuse to receive it in the form 
of a husband! 
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I know that the disposal of females in wedlock, is considered among* 
Hindoos to be a paramount duty; and from what 1 have heard Pundits say, 
I conclude that the celibacy of a woman is not even contemplated. Yet it 
may be asked, if a girl cannot be disposed of in marriage, if she be deter¬ 
mined upon a single life, or disqualified for the matrimonial state, what is 
to be done ? Is it still to be said that she shall take a husband for her por¬ 
tion, or that her denial shall extinguish the debt which is declared to be 
due to her, npon paftition, by her brothers ? 

By the unsophisticated law of 3Ienu, the unmarried sister has a right to 
her share unconditionally, and I do not know of any authority by which it 
is declared that this right shall be forfeited or infringed by her misfortune 
or her caprice; because she qannot procure, or will not accept of a husband. 

It is indeed impossible that any thing in the nature of law can be more 
unsatisfactory than this. Authors are in direct opposition to each other, 
upon the very foundation of the claims of sisters; gome asserting, and some 
denying their rights as inheritors. 

In the Mitacshara it is laid down, that after the decease of the father, 
an unmarried daughter participates in the inheritance; hnt before his de¬ 
mise, she obtains that only, whatever it be, which her father gives.In 
the Dtt^a-hhaga we have it, that daugh ters do not take portions us having 
a title to the succession, for one brother does not give u portion out of hli 
own allotment to another brother, who has a right of inheritance.” 

Uppn the mere question of right we have contradictory affimiations. 
The sister has, and has not a right to her share upon partition. How 
then is the fact to be ascertained 1 The test which is ofiered is by no 
means conclusive ; for her claim may be valid, although it does not stand 
her title us an inheritor. But is she, or is she not an inheritor X By 
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the Mitacskara she is,—by the Daya-bkaga she is not. The assertions are 
opposite to each other, and neither is supported by authority. That of 
Jimulavahana does not derive much advantage from his reasoning. Like 
some other Hindoo logicians, he begins by an assumption of his premises, 
and concludes by begging the question. 

Sisters as well as brothers have a right to be maintained out of the es¬ 
tate, while it remains undivided. It is upon partition that either becomes 
entitled to a separate share. It is not the number of persons who divide, 
nor the proportion of the estate which each is to receive, that can consti¬ 
tute them inheritors. Twenty will be as much inheritors as two J and upon 
partition, the man who is entitled to two shares, will be no less an inhe¬ 
ritor than the man who is entitled to eighteen. It is not the mode by 
which the amount of a share Is to be ascertained that can operate to the 
exclusion of a declared right “ id cerium est, quod cerium, reddi potest 
and the right of four to a fourth part each, is not more certain than the 
right of a fifth person to a fourth of each of the four shares. We are but 
ill requited for our labours, when We find nothing but sophistry in our 
search after law. It is not justice, but juggling, to give a man nominally, 
one-fourth more than he has a right to retain ; to call it a contribution 
from him when it falls into the hands of that person whose property it is; 
then to declare that the person receiving it as a contribution, cannot, be¬ 
cause it has been so received, be an inheritor, and having thus put an end 
io the inheritance, to decide that the right is at an end. 

What the rights of sisters may be, I do not at all undertake to deter¬ 
mine, but if they ever existed, they ought not in reason to be extinguished 
by an adoption of the method which is necessary for the purpose of their 
ascertainment. 

If the law of Menu were at this day prevalent in Bengal, I cannot doubt 
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but that the Supi’enje Gtxurt would, upon a bill filed by a sister, decree her 
the immediate possession of a fo,ui'th part of the estate. Supposiu.!? three 
brothers and one sister, and tlie estate 24>000 Ilapees. { believothe Gourjt 
would at once declare the sister entitled to 0000 Rupees, and that it would 
not do so, by declaring the brothers in the first instance, entitled to 8000 
each, and the sister entitled to 2000 from them severally. I believe such 
a circuitous mode of coming- at her rights, would be particularly avoided 
if it could be thought calculated to take from her the inheritable quality, 
and thereby tend to deprive her of hep substantial rights, 

The law, as it is declared by 3 Ienu, upon tins subject, is, in one res¬ 
pect certain ; although in other respects it is far from being so, because, 
instead of having a suitable pro vision, the females may have too much, or 
too little, according to chance. If there be te>i sisters and one brother, it 
cannot be thought -reasonable that each sister should take but one part, 
and that the brotlier should take thirty parts out of forty ; when, if there 
had been ten brothers and one sister, she would take ten parts and the 
brothers biit4/t7:ae each. Yet objectionable as this rule may be, it has 
much to reconamend it, for it is not to be mistaken or evaded. But when 
we are told of the right to a fourth part if tub funds be small, the mean¬ 
ing must be fixed by collateral considerations and the question left open 
to cavil and doubt. Again, when'we are told that if the funds be large, a 
fourth part is not indispensable, the same Objection occurs; butin thi.s 
case sufficient for the celebration of nuptials inust be allowed, wbicl| 
throws every thing open to discretion. 

Seeing the extent to which the law of Menu might go, subsequent wri¬ 
ters seena to have been desirous of setting limits to its operation ; but it 
is to be regretted that they have been so inconsistent in tbejr eflbrts, and 
that they did not agree upon some one principle by which their labours 
tpight liavf terminated in certainty. 
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By the authority of one, be the funds large or sisters will get a 

fourth part of them. By the authority of another, sisters will get a fourth 
part, if the funds he small. By the authority of a third, they will not get a 
fourth part, but be provided iov hy if the funds be large. But 

how are they to fare by the doctrine of the Mitacshara? By it each sister 
is to receive the aliquot part of a defined sum. If the number of sisters 
shall be greater than the number of parts, some must be excluded from a 
share, and having been informed that each sister shall receive 9 . fourth 
part, we ought to have been told which of them is to be cut out, in case 
of their number exceedingym<r. \i five are to divide, each cannot possi.i 
bly have a fotirth part of the same thing—and yet, without limitation of 
number, a fourth part is the proportion to be given to each. 

The law of him who is declared by all to have sprung from the self-ex¬ 
istent, has been greatly extenuated by some—by some it has been wholly 
denied ; but here is an author who undertakes to fix, and to determine his 
meaning, and who shows us by an addition of his own terms to the propo¬ 
sition, (although Menu had made provision for all the sisters) that the pro*! 
vision is to be limited to four. 


Sl 


I think I am justified in having said, that, among these clashing autho¬ 
rities, the sister’s is a claim, rather than a right. I am well pleased that a 
law so precarious is not prevalent here. It is more for the advantage of 
females, that their interests should be committed to the pride, or better 
feelings of their families, than that they should be encouraged to struggle 
through discord and darkness after that which may prove worthless if at¬ 
tained. The expounders of Hindoo law may in this case be sanctioned 
by the highest authorities in giving different, or opposite oj)inions ; and in 
such a state of things, speculation upon the consequences has been ren¬ 
dered needless by experience. 
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It does not at present occur to me that 1 can, to any useful purpose, 
extend, what I have said upon the subject of Partition. I am fully aware 
of the space which 1 have left open for criticism, and I am not at all de¬ 
sirous of deprecating its exercise. I shall merely suggest the difficulty of 
avoiding repetition, when rules are to be illustrated by decided cases, and 
when the cases involve a variety of points. That it is possible I admit \ 
but to succeed, more time will be required than I have at my command. 
I may be thought to have been too free in offering my opinions, and per¬ 
haps rather hasty in having come to some of my conclusions. Upon these 
heads I feel but little solicitude—I desire that my conclusions and my opi¬ 
nions may he disregarded by all, who do not adopt them fiom a convic¬ 
tion arising out of their own reason or reading,—and this 1 hope will be 
sufficient to protect me from the charge of presumption. 

1 am far indeed from desiring to disturb any fixed principles, and much 
farther from wishing to introduce any notions of my own in their place, 
but the unsettled state olHindoo law is universally complained of; and 1 
have persuaded myself that an attempt to produce order out of the exist¬ 
ing confusion, cannot but be in some measure useful. 




OF REUNION. 


AFTER separation, and a partition actually made, families may be 
again united. This however, is an event which seldom happens. I do 
not know an instance of it, and the Supreme Court Paiirfifs inform me 
that none has ever fallen within their knowledge. 

In the absence .of positive law, of decided cases, and of judicial dicta, 
we must refer to authors of the best reputation; and if among them we do 
not find a concurrence in opinion, or acknowledged pre-eminence, we 
cannot derive satisfaction from the reference. 

The judgment is baffled between opposing dogrnas, if they are deliver- 
ed by men equal in learning, equal in reputation,—equal in all that can 
confer a right, (if any thing can confer a right upon individuals) to dictate 
where the interests of others are to be affected. 

In all laws we find mandates which are abstract and absolute, which 
do not proceed from, or lead to, any general principle. These ought to 
be consistent, because they must be implicitly obeyed. They ought to be 
wise in themselves, because they do not depend upon reason, or upon 
analogy for their support. When such rules are in opposition to each 
other, one of them must yield, and if we have not a legislature to interpose, 
nothing but forensic authority can terminate the contest. 

1 do not mean to say that the doctrines which relate to Reunion, are more 

N 3 




108 


OF REUNION. 


at variance with each other, than those which relate to any other branch 
of the Hindoo law ;—but as no questions arising out of the subject have 
been brought before our Courts of Justice, all contradictions among au¬ 
thors, at present remain in their primitive force. We may however derive 
some consolation from knowing, that as the law is entirely urifixed, it is 
unlikely to be brought into action. Litigation might not have been pro¬ 
ductive of certainty, but it must have ended in the rejection of some one 
at least, among the many contradicting authorities—and if cases should 
henceforth come forward, we may hope that decisions upon them will 
have a tendency towards the removal.of doubt. 

The quotations which I propose to give in this chapter from Jagan- 
nat'/ia, offer a fair, certainly not an unfavorable, specimen of what w e may 
expect to gain, when we betake ourselves to his digest in q^uest of in¬ 
formation. 

Menu says, “ A son born a/ter,a division, in the life time of his father, 
shall alone inherit the patrimony, or shall have a share of it with the divide 
ed brethren, if they return and unite themselves with him." 

This requires explanation, and Sri Crishna Terkalancara has explained 
it in the Daya-crama Sangraha as follows : —“ Supposing a father who had 
made partition among his sons, and taken to himself the share allow ed 
him by law; and then, while separated from his sons, to beget a son, and 
afterwards to die. This son, born afterthe partition, is entitled to his father’s 
share of the wealth; and the sons who had been separated, are not entit¬ 
led to any of it.” Again, “ If a father shall die, after having reunited him¬ 
self with any of his sons, then his. wealth shall be equally divided between 
his reunited sons, and the sons born after partition.” 

It is declared by Vrihaspati, that, “ He who having been once separat- 
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ed, dwells again, from affection, with his father, brother, or paternal un¬ 
cle, is said to be reunited." 

-Reunion is to be effected by the mutual consent of separated parties. 
Terkalancara declares, that “ in a partition made by reunited brethren, the 
eldest son has no right, in virtue of primogeniture.” The same is held by 
Vri/iaspati, who says, that “ among brethren, who having once separated, 
again live together through affection, there is no right of priraogenitiire 
when partition is again made.” 

It will have been observed, that primogeniture is, in this age of the world, 
gLud that 'Rerliola^icara himself, has declared against its rights 
upon partition; even if it be made for the first thru, and before a reunion 
had taken place. 

There is, according to this author, a special rule, namely, that an ac¬ 
quisition made by a reunited father, out of his own several property, or by 
means of his own exertions, shall heloxi^ 'io the s,on bor^n after partition, 
and not to those who had separated and become reunited. All the wealth 
acquired by a father who had made partition with his sons, shall go to the 
son (or sons) begotten by him after partition. The sons horn before parti¬ 
tion are declared by Vrihaspati to have no right to it. 

In the Daya-crama Sangraha it is said, that “ one horn after partition, is 
the child of a conception which took place subsequent to the partition, be¬ 
cause, without conception there cannot be a birth.” “ Hence if a partition 
be made among sons, before the conception of the woman is known, the 
property which had been divided must be again collected, and a nevv par¬ 
tition must be made ; and the son born of a conception, which, at the time 
of partition was unknown, shall share with his brothers who had formerly 
separated.” 
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Generally speaking, the heritage will, after reunion^ be as it was prior 
to separation. The right of succession among brothers, is indeed, after 
they have once forisfamiliated, left in much doubt; some authors affirming, 
and others denying the efficacy of reunion as applicable to brothers of the 
whole, and of the half, blood. Some say that the reunited half, shall suc¬ 
ceed jointly with the disunited whole, brother; and some that the disunited 
ivhole, shall succeed in exclusion of the reunited half, brother. 

The two Supreme Court Pundits differ in opinion upon the following 
case:—I put it to them with a view of ascertaining the degree of virtue 
which is attached to reunion, apd whether a brother who had separated, and 
reunited, stood in a more favoi'able condition lhan one who had never se¬ 
parated at all. 

They had concurred in saying that the wAofc, and//«(/! brothers would 
succeed jointly, if the whole had continued to live separate, and the half 
had reunited- 

I propounded a question upon this case. A by one wife has two sons 
B and C,—and by another wife he has a son D. A dies leaving these three 
sons undivided. After the death of A, B separates himself Irom the fa¬ 
mily, leaving the half brothers C and D living in an undivided and joint 
state—C then dies, leaving neither wife nor child surviving him; his mo¬ 
ther having died in his life time. Who will take tlie estate of C ? VVill 
it go to B, the uterine brother who continued separated, to D the half bro¬ 
ther who never had separated, or jointly between B and D ? It was the 
opinion of one Pundit that B would take t\\B whole estate, and of the other 
that B would share it with B. 

The Pundit who insisted on the right of B to the w'hole estate of C; ad¬ 
mitted, if D had once separated, and then reunited, that he would jointly 
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with B have succeeded to C’s.’4tate. It thus appears to be his opinion, 
that separation is the act which would have operated in D’s. favor; for the 
reunion could not do more than place him as he was before separation. 

If disunion were forbidden, we might account for a reward being given 
to. him who had repented of his transgression, and returned to the state 
from which he ought not to have departed—but this is not the case ; and 
if it had been, we might still ask why a man should be bettered by his 
disobedience of the law? Why one who returned to a duty, should be 
more favored than one who had never departed from it? He who.tellsus 
that it operates as an encouragement to reitm'ow, must admit at the same 
time, that it holds out an inducement to separate. 

If the /m?/'brother who has been reunited, shall stand upon the same 
footing with the uterine brother who is in a state of separation, then there 
is a premium upon reunion, or a penalty incurred by continued separation; 
—for if all the parties continue joint from the beginning, or if all are in an 
actual state of separation, or if all return to union after having once been 
separated, it is certain that the uterine, shall exclude the brother from 
a share in the estate. 

I believe Jagannat'hcCs method of treating this subject, will be consider¬ 
ed more curious than convincing. In the 4th volume of his Digest, hQ 
quotes a text from Yajnyawalcya, “ 'Two brothers, who after their forisfa- ^ 
miliation, have hoth reunited themselves to the family of their lather, shall 
reciprocally transmit and receive their estates, as they happen to live or 
die; and so shall two brothers.” 

To this Jagannal'ha adds, “ Consequently Yajnyaivalcya having pro¬ 
pounded in general terms the succession of brothers, whether by different 
mothers, or by the same, whether reunited ov not, subjoins this text for the 
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sake of exhibiting a distinction, virtue of which, if a single brother have 
both claims, as related by the whole blood, and as being reunited, he bars 
all the rest. The share of one reunited brother, who deceases, another 
reunited one shall receive, and so forth—but a whole brother, not one by 
the same father only, shall alone receive the share of a reunited hvoihev by 
the same mother. A similar opinion is delivered in the Dipacalica” 

He then says, the following precept from Yajnyawalcya is explicit. 
A brother by a different mother, if he return after partition to the family, 
not any other half brother, shall inherit the estate; but a brother, 

even without retm’ning, shall succeed to it, not a disunited half brother by 
the same father only, except on failure of the rest.’' 

From this (so explicit in itself) Jagannat'Jia infers, that a/^«^ brother 
cannot take the estate, unless he return to the family, but that a bro¬ 

ther, though not reunited, may take the estate. He concludes, “ If there 
be half brothers, one of whom is, and the other is not, reunited, the disu¬ 
nited half brother is not heir. The equal claim of a reunited /fa//'brother> 
with a reunited whole brother, has been already denied—the equal claim of 
a disunited brother with a reunited half brother is note denied.” 

He goes on to say that Jemutavahana expounds this text, “ a half brother 
who is not reunited shall not inherit the estate; thus “ a Aa^brother being, 
reunited, shall take the estate, not a disunited one, but a whole biothei even 
though not reunited shall succeed, not solely the reunited half brother. 

As applicable to what I have already quoted, I shall not venture to in¬ 
troduce, or to exclude any meaning; because I conceive it lies fairly open 
to every reader's own construction. 

I shall however, add a few further quotations from the Digest, and I 
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gtiall do so not for the purpose of giving instruction in any thing, except 
the uselessness of endeavouring to extract certainty from the books of 
0indoo law. Those whose duty it is to administer justice to the Hindoos, 
may nevertheless read over their law books- with sonje advantage, foi by 
a perusal of them such persons cannot but learn the necessity of caution, 
and the dangers whjch beset them when they may suppose they are stand¬ 
ing upon fixed and established principles, 

The following text from Catymjana is given hy Jagannat'ha. “ On fai¬ 
lure of nearer claimants, reunited brothers must be considered as heirs to 
those who are disunited, fpr they reciprocally share the estates, if they 
have no progeny,” 

Jaganmt'ha comments upon this text—and whether or not, in doing 
so, be is consistent with himself, I shall leave others to judge.—He says. 
Hr others who are not reunited, not the shares ot those who die af¬ 
ter reunion; but disunited brothers must be considered as the heirs of those 
who die disunited. ‘ On failure of nearer claimants,’ that is, in default of 
a wife and the rest—the last terms of the text are joined in the apposition 
called dwandivaso Chandeswara, These terms are added to show the 
reason of the precept; the meaning therefore \s,, hecaiise they are competent 
to take each other’s shares when they have no issue. This also some lato- 
yers affirm. By expressing in genetml terms ihiiX reunited brothers are heirs 
of their coparceners, it is intimated that a reunited brother ot the whole 
hlood, succeeds to the exclusion of one who remains separate. Vac/ies- 
pati Misra also observes that uterine brothers who are not reunited, do not 
take the heritage; consequently, if there be %ohole brothers, one of whom 
is, and the other is not, a coparcener, the reunited brother by the same mo- 
tUer has the sole right of succession; by consent of many authors. But if 
fm reunited brothers, one by the same, and file other by a di^ermt, ino- 
.. ' ' 0 


114 


OF llEUNIOJT. 


tlier claim the successfion, what is the rule in that case? To this Chandes- 
tvara replies, the meaning of the text is this : on the competition of bro¬ 
thers ©f the tvhole, and half, blood; the whole brother alone shall take the 
estate. Accordingly Vrihat 3Ienu, “ If a brother by the same mother be liv¬ 
ing, one by a different mother shall not take the estate.” This is rcoAonaWe, 
for it is said by Jimutavahana, if one has.ttt-o claims, as brother by the same 
mother, and as reunited, he bars all other claimants ; therefore, tlie reunited 
brother of the whole blood is sole heir to the estate of the deceased ; but on 
failure of him, the disunited brother by the same, and t'euniled one by a 
different mother have equal claims; because one is brother of the whole 
blood, ■ although disunited, the other reunited, though brother of the 
blood—and Chandeswara remarks, “ thus it is shown that relation by the 
whole blood, is o. ground, on which even a disunited brother may take the 
inheritance since tiiere are arguments on which both may claim the sac- 
cession, it is therefore declared, that both shall inherit; and Misra ob¬ 
serves, that “ a brother by a different mother, having himself to the 

family, shall take the estate of his half brother, but not unless he reunite 
himself.” An uterine one however, may take the inheritance, even though 
he do not reunite himself to the family (interpreting the text by connecting 
remote terms.)” 

If a connexion of remote, or a disjunction of connected, terms, could 
form a rational mode of interpretation, we rnight indeed well expect a true 
construction of texts from the comraentatc'rs upon Hindoo law. Upon 
the subject in question,, the reasoning of Jagannafha is not by any means 
satisfactory, yet he makes a disclosure of his opinion, and he does not, in 
this instance argue towards his own confutation. 

I shall conclude this chapter with another quotation from his Digest. 
After telling us on the authority of Jimutavahana, ihoi the reunited half 
brother shall not solely succeed; he goes on—“ But others thus comment 
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Open both texts of Yaj'nyaimlcya; if there be whole brothers, some of whom 
ure, and others oxe not, reunited, the legislator says, ^ a brother 

shall take the heritage of a one.’ If the. brothers »'ewf«nt 

separate, he says, ? an uterine brother shall take the heritage of an uterine 
one.’ In that case, if there be a reunited half brother, what shall be the 
consequence? The legislator replies, ‘a brother by a different mother, if 
he return after partition, to the family, shall take the estate' Since both 
have claims to the succession, they shall inherit equally: but a//af/* brother 
who had not reunited himself, shall not succeed. This the lawgiver de^ 
dares, ‘ not any other brother.’ If an uterine, and a //«//brother have 
returned to the family, what shall be done in that case ? To remove the 
doubt whether both shall inherit under the vague expression of the text;, 
reunited brother shall inherit the estate of a reunited onethe legislator 
gays, ‘ the reunited brother by the same father only, shall riot take the inhe¬ 
ritance,’” 

Some lawyers athrm that a reunion of parceners is not a ground of 
succession: for, were it so, it might be supposed, that a son who is owner 
pf separate wealth, and a brotlier’s son, would wo# jointly inherit the pro¬ 
perty possessed by a paternal uncle with his nephew, On the con¬ 

trary, inheritance positively rests on other claims, Thus, succession in right 
of fraternity being established, the reunion of one, bars any other, brother. 
J» like planner, if there be a whole brother not reunited, since he afoMC has 
a claim in right of affinity by tlie ivhole blood, he alone shall inherit; not a 
fialf brother even though reunited. Thus, the text above cited relates 
tp uterine brothers only ^ and the legislator the claim of a /la^'brother 
in the subsequent text,a brother by a different mother, whether reunited 
or not, shall not inherit the estate of his half brother’—but on failure of 
ifterine brothers the legislator adds, ‘a reunited half brother, not any other 
brother, by the same father ovAy, sliall inherit the estate.”^ 
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Jagannatlia says, “ That is tvrong; since it contradicts all respected 
authors, and is inconsistent with the reason of the law; for why should 
not reunion be a catise of a brother’s succession, as well as relation by the 
‘ichole Mood? If it be said, since a son, a wife, and the rest confer bene¬ 
fits on ihe proprietor, in another world, thei’e is no jourjYa/between that 
claim, and one founded on reunion, but a uterine brother confers benefits 
by offering the double set of oblations for the mother^ the answer is, a re¬ 
drafted brother also defrays the expense of religious ceremonies, by means 
of his property throwii into parcenary. On failure either of a disunited 
whole brother, or of a reunite© brother, the other is his heir; hi 
the owe case, if there be half brothers, one of whom is, and lheo#/<e»’is not^ 
reimited, the reunited brother has the sole right to the inheritance, not th© 
disunited one; for the text of Yajnyatvalcya expresses, ‘ a reunited brother 
dhall receive the estate of a reunited one.’ On failure of both these jon’oi* 
claimants a disunited brother by a different mother shall inherit, because he 
also is brother by the steme father. Since a mother also claims the funeral 
Crt/te, and other oblations, which are given by the uterine brother in the 
Sradd'ha performed with a double set of oblations, the whole brother isf 
superior to one by a different mother, because he offers the double set of 
oblations for the mother of the late propi-ietov.— Since two brothers living 
ia the same house, afford reciprocal support, preserve each other’^s property,, 
confer mutual benefits by the acquisition of wealth, and respectively earn 
religious merit at the expense of wealth acquired by each other, they are 
nearer, the one to the other, than a disunited brother" 

Here then we have the law, whatever is to be made of it. On failure of 
a Fcwrafted brother of the whole blood, “the disunited brother by the samCf 
and the reunited one by a d0erent, mother have equal claims.” Speaking 
of a disunited brother of the whole, and a reunited brother of the halfr 
blood, it is again declared, “Since both have claims to the succession, 
they shall inherit equally" Again, “ Since there are arguments on which 
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both may claim the succession, it is therefore declared that both shall inhe¬ 
rit.” Now what follows? “ In lihe mamter if there be a lohok brother, not 
reunited, since he alone has a claim in right of affinity by the whole blood, 
he alone shall inherit; not a brother even though reunited. Thus the 
text above cited relates to uterine brothers onlyj and the legislator denies the 
claim of a half brother in tlife. subsetjtient text, -*a brother by a different mo¬ 
ther, whether j’CMWiYcd ovnot, shall wot inherit the estate of his brother. ^ 

What professed, we are not distinctly told, but he did not 

possess authority to decide between contending legislators; and as we can- 
dot say of him “ea? umbra in solem eduxitf' it may be lamented, that he has 
perplexed perplexity, if he was unable to make obscurity less obscure. 

-»While I wish for amelioration, 1 trust I shall not be misunderstood^ ' 1 
deprecate every evitable interference with the feelings of our jfiTiWoo feP 
low-subjects, and I abhor coercion. They ought, in ray opinion, if they 
themselves do not wish for a change, to be left in peaceful possession of 
thpir own religion, their own laws, their own usages, and their own, preju- 
dices—I would relieve them from the thraldom of a priestcraft which they‘ 
may desire to resist—I w ould take from the expounders of their law, the 
pbwer of legislation-—and, as opposite doctrines ought not to be co-exist¬ 
ent, 1 would wish, in our decisions, to see those which are the most likely 
to prove beneficial, prevail, those which are the most conformable with- 
justice, preferred. 

1 am far indeed, from desiring the introduction of any new laws. It ' 
wdll be enough, if by giving those of which the Hindoos are in possession, 
all practicable consistency, we protect them from the despotism of con¬ 
struction, from those dangers which are equally menaced by the ignorant 
and the corrupt, from the evils to which they must be exposed if their privi- 
le ges and property are to be leftamidstthe jarring of irreconcilable autho¬ 
rities, 01 to hopes of relief from the interoretatioa of Pundit., 
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WITH a view to futurity it is necessary for a Hindoo to be represented 
—and it is this necessity which has made it a duty in default of male issuCi, 
to adopt'a son.* 

There are four classes or tribes oi Hindoos —first, the Bi‘ahmana~^m* 
cond, the'C5A«t?%a—third, the Vciysya —fourth, the Soodm, 

In noticing the three first classes, I shall in future, use an orthography 
con-esponding with the common pronunciation; viz. Brahfnin, K-heltr^ 
and Boiee. 

.There are many distinctions between the rules of adoption relating to 
the three first and those relating to Soodtas, and the neglect.of aur* 

thors to attend to these distinctions has caused itmch confusion. 

Formerly the adoption of a son belonging to a different casie from that 
of his hddpting father was permitted. It is now absolutely prohibited* 
Yet the writers of more modei n compilations hftve treated the subject as 
if the old laiw Wer'esfill in existence; although in fact the rights of adopted 
sons, depended, in many instances, upon the circumstance of the adopter, 
aitd the adopted, b^ng of the same, or of d iflerent cdstes. 

J A son deacHptioff lAiist ho anxiousi// tidopfed' by hiitt 
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Nareilut as we have it in the Dattaca Nirnya, distinguishes, as to their 
relation, the sons which may be adopted by Soodras, troin those which 
can be adopted by men of the HraJiniinf K-'liettry, liuice castes. A 
Soodravaixj adopt a sister’s son, which the others cannot do—but in other 
parts of my work, 1 shall have occasion to notice this subject more parti¬ 
cularly, and to give some instances in the way of illustration. 

By Vachispali it is said that “ Soodras are incompetent to affiliate a son, 
from their incapacity to perform the sacrament of Homa, and prayers 
prescribed for adoption”—but this dictum is abundantly contradicted by 
Smnaca, and others. And indeed the authorized practice of every day is 
a sufficient acknowledgement of the right) and is in itself enough for the 
confutation of Vdchispati. 

Devanda JBhatta gives the following quotation ifrom ydsAa;—“A per¬ 
son of the same class must be adopted as a son. Such a son performs the 
oblations, and takes the estate; iti default of him, one different in class, who 
is regarded merely prolonging the line, lie receives food and raiment 
only^ from the person succeeding to the estate.’—“ participating in the 

inheritance, of one unequal in class, is impossible.’' 

In the present age we need not be very solicitous about the meaning of 
this; for it is quite certain that none hut one of the same class can now be 
adopted. Nor is it necessarily to be inferred from what has been said by 
Yaska and Devanda Bhatta, one of a different class from the adopter, 

could at any time have been adopted as a son. Such a person migld, it 
would seem, have been employed fur the purpose of prolonging the line, 
but he could not succeed to any part of the estate, and was entitled to food 
and raiment alone for his services. 

Speaking then of the prohibition against adopting a sister’s or a daugli- 
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ter’s son, he says, “ this prohibition, against the (langhter’s son, ami sister’s 
son, refers to those oZ/ier than Soqdras; accordingly iSaM/mea ‘of K’Jiitirieai 
in theii; own class positively, and in defanlt of a Sapinda kinsman even in 
the genex’al family, following the same primitive spiritual guide, (goaroo.) 
Of Boices from amongst those of the Boiee class. Of Soodras from amongst 
those of the Soodra class. Of ally and the tribes likewise, in their own 
classes onlgy and not otherwise. But a daughter’s son, and a sister’s son, 
are affiliated by Soodras. ipor the three superior tribes, a sister's son is no 
where a son-^" 

f[atpapana, in speaking of adopted sons, says, “ If a son be 

born, the rest are pronounced sharers of a third provided they belong 
to the same tribe! but if they be of a different class, they are entitled to 
food and raiment only.” In some copies the reading' is “ are pronouncecl 
sharers of a fourth part.” 

Deva7idq Bkatta then proceeds “ for the sake of removing conflicting 
ebHtradictiojfs,” to say, “The declaration, in Vrihaspati's tpxt, that the 
real legitimate son succeeds exclusively, to the estate, and that the rest 
are entitled merely to subsistence, regards such sons of the vvife and the 
rest, who are unequal in class; on account of imiformity with the text of 
Katyayana^ and and the rule also in the texts of Naredo 

fhe rest, for the succession of the sqn give/t and the rest, to the estate, on 
default of the son of the wife and the rest, regards their succession to the 
w/iQle estate; and therefore the rule for the fourth of the share of the real 
legitimate son propounded by Vasisatlia,, where such son may be born 
subsequent to the adoption of a son given, must he understood as applying 
tp a son given. So also the rule for succeeding to a share, in the 
texts of Devala and Katyayana, must be alleged, to to a son given 
endued with eminent qualities, on account of uniformity with the follovving 
text of Menn^ ‘ of the man to wliOW h son has been given^ adorned; witf^ 
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tverx) quality, that son sliall take the heritage, though brought from a dif¬ 
ferent family.’” 

In the Brahma purana it is said, “Let the real legitimate son even who 
is subsequently born, take the ichole estate." 

Devanda Bhatta undertakes to reconcile the different opinions of these 
holy saints. This he does in a manner, satisfactory no doubt, to himself, 
but as I do not consider it worth transcribing, I shall jiass it over and 
come to his conclusion, which may be offered as evidence of his self com¬ 
placency at least- He says, “And thus, the objection of variation, from 
the son given, being enumerated higher, a7id lower in the order oiinherit- 
ance, and so forth, by dif 'erent holy saints respectively, is obviated by the 
distinction as to his qualities good or bad.” 

It will appear that this distinption by which all differences between the 
holy saints are to be reconciled, is* uow laid aside. We cannot indeed con¬ 
ceive, how it ever could have been more than theoretic; or that in practice 
it could have furnished a criterion by which the claims of competitors could 
have beep rationally decided, 

Mettu says, ?‘By the eldest, at the moment of his birth, the father hay¬ 
ing begottep a sop, displiarges his debt to his owp progenitors.” 

f‘ That son alone, by yihopi he discharges his debt, and through whom 
he attains irntnortalily, w'as begotten from a sense of duty ; pll the rest are 
considered by the wise, as begotten from Jove of pleasure,” and yet in ‘ 
the Battapa Mimansa it is laid , down that a man having'f*t'<?;Sons only, 
cannot give one oi them for the purpose of being adopted. The prohibi-, 
tion Js foupded wpop tltP danger to which a nian wJiQ has but.Qpe pop is 
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exposed. The aiithhr in enforcing his argument seems indeed to have 
pushed it somewhat too far. He reduces to nothing, that in which Menu 
had made all to consist, and by his doctrine, we are taught, if something 
is to be done “ from a sense of duty,” that still more is to be achieved 
“ from a love of pleasure.” 

In endeavouring to prove that he who has two sons only, ought not to 
give owe of them for the purpose of being adopted, Nanda Pandita, in 
his jDattaca Mimansa says, “ For, the speech of Santanee to Bhishma 
expresses ‘ He who has only one son, is considered by me as one destitute 
of male issue, oh descendant of Kuru—one who has only owe eye, is, as 
one destitute of both: should his onlt/ eye be lost, he is absolutely blind.'* 

“ By a son” says Menu “ a man obtains victory over all people; by a 
son’s son, he enjoys immortality; and, afterward, by a son of that grand¬ 
son, be reaches the solar abode.” Again, “ Since the son (trayaU) delivers 
his father from the hell named put, he Was therefore called puttra by 
Brahma himself,” and again, “A son ^*Vch must never claim the family 
and estate of his natural father: the funeral cake follows the family and 
estate; but of him who has given away his son the funeral oblation is ex- 
tinCt.’'' 

I have been favored by toy friend Mr, Blacquiere, with a translation 
which he made from, the Sanscrit on the subject of adoptiou. This work 
I am sorry to say is still in manuscript. It is more concise, and less un¬ 
intelligible, than any Hindoo law tract that has fallen into my hands. 

It begins “ Sri Nat'ha Bhatta having collected together the texts of 
different Munis, and considered the opinions of the learned, expounds the 
law respecting the son given in adoption, (i< e. JDattaca'^ tinder the title of 
Hatlaca Nirnaya," 
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“First, as to tire superiority and inferiority, in point of qualification for 
adoption.” 

4 

Karedur—The son of one who is allied by the funeral cake is the best; 
on failure of him, one allied by family; and on failure of him, even one of 
a difl'erent family is taken as a I^attaca son,” 

4inong those allied by the funeral calce, the brother’s son is the best.” 

** Menu. If among several brothers of the vrhole blood, one have a son 
born, all of them are pronouncedof a male child.” 

“ The appellation pf a son being given to a nephew, it is to be inferred 
that he is best qualified to be a Dattaca," 

It is a rule that an only son cannot be given or received in adoption— 
Menu declares that the son of one brother is the son of all the brethren. 
Let me here observe that this does not apply to Soodras, but to the three 
superior orders exclusively. ^ r 

Upon this particular point, die sum of all I hav.e been able to collect 
out of books, or from living authorities, is, that in the three superior class¬ 
es, if there be brothers of the whole blood, a son of one of them, wilh^or 
religious purpose^, be tjie son of all; and that while this son exists, the 
childless brothers by the same father and mother, need not adopt one for 
the performance of sacred rites. But, that in a secular point of view, a 
male child is not considered as the son of his father’s brethren—and that 
to take the heritage as a son of his uncle, he must be adopted ; that spi¬ 
ritually considered he confers benefits as a son, upon his uncles; that 
temporally considered, he does not, as a son, derive any benefits ffora 
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them—and Ibat the son of a brother is recommended, in preference to all 
others, for adoption. 

I find thio explained, ant! 1 think satisfactorily, in an opinion given by 
GoverdlianH, mxxie time since a. JPundit of the Supreme Court. He quotes 
Vrihaspati as follows:—If among several uterine brothers, one have a son 
bom, the whole are considered as fathers. These authorities declare a 
nephew even as a son to a childless uncle— effecting as a son would do, the 
relief of his soul from the hell called put. It therefore follows that the 
adoption of any other son, during the existence of such nephew, 
not to take place, and that he ought to be preferred. It must not how¬ 
ever, be inferred, that because such nephew be equal to a son in this one 
respect, that he is so in any other without being qucdijied by adoption-^as, 
according to the following stanza of Yajnyawalcya, his title to inherit his 
uncle’s estate, conies after that of the widow, daughter, daughter s son, 
father, mother, and uncle—whereas, tvere he adopted, he 'WoxAd precede all 
these. ' 

The translator of the Dattaca Mimansa informs us in his annotations, that 
a fraud has been attempted in the Kalika purana —and that “an extract 
authentically made from that work would tend to establish the converse 
of the position, in favour of which it is adduced.” I must say, that the 
story in its present state, to which this note applies, appears to me to be 
in conformity with the law which has been declared by M,enti himself. 
The story is as follows ; and if it cannot be instructive to any, it may yet 
prove entertaining to some—“ And accordingly in the Kalika purana, an 
indication of Vetala and Bliairava, sons Siva, hecovoxo^ both fathers 
of male issue, by means of the same son, is thus found : * The sages said, 
there is no salvation for one destitute of male issue. This is recognized 
in the world and the Vedas. Vetala and Bhairava fomierly Went to a 
mountain to perform devotion. Previously to that, they were unmarried, 
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fthd sons them are riot mentioned, (as having been bom or not born. If 
6ons were born, O excellent of the regenerate.) we much wish to hear the 
particulars Concerning ih^xa—Markandeya replied ; salvation both m the 
next world and in this is not for one destitirte of male issue: O excellent 
saints, those who are fathers of male issue, by means of their owm sms, 
and those of brothers, attain heaven. Having* in this world attained great 
perfection, when Vetala arid Bhairava reached the abode of the great dei¬ 
ty, they were happy on the hill Kailasa. Then, O twice-boi’n men Nandi, 
by order of Siva, as one consoling, addressed them in private, in the. 
following true, oxid instructive speech. He said, ‘ Do you sons of 
destitute of male issue, exert yourselves in the production of a son. By 
one to whom a son is born, every where salvation is easily attained/ 
Markandeya continued-^' Having heard these words of Nandi, they 
became elated in their hearts and said to him; we will make one son only. 
Accordingly Bhairava at some time, connected himself with Urvasi, a ce¬ 
lestial nymph, and procreated a son, named Suvesor— Vetala also, affiliated 
him as his son : and in consequence, by means of this son, both attained 
heavenly salvation/’ 

I shall now return to the Drt/faca iVimoyo. 

“ Narada prohibits the adoption of a sisters son as a Dattaca, viz. The 
daughter’s son, and sister’s son, are considered as among the 

Sudras, but among Brahniims, and those pf the three (superior) classes, 
the sister’s son never attains filiation.” 

“ Now, respecting the giving, and taking, a son into adoption—Fu^sA- 
Iha, A son formed of seminal fluids and of blood, proceeds from his fa¬ 
ther and mother, as an effect from its cause ; loth parents have power to 
give, sell, or desert him. Let no one give or accept an only son, since he 
must remain to raise up a progeny for ancestors. Let not a woman g ive 
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or accept a son, unless the consent of her lord" “ The probibition 
of donation of an onlp son, is rnentioned here to show the sin of so doing, 
and not the invalidity of the act." “ The donation or acceptance of a son 
by a wife, without the consent of the ht^shand, rs invalid.” “ Tlie gift of 
an eldest son m prohibited" “ Mem; by the eldest, at the moment of his 
birth, the father, having begotten a son, discharges his debt to his own 
ancestors.” “ The donation qf an eldest son, must therefore be attended 
with great sin.” 

The ceremonies to be performed at the time of adoption are then des¬ 
cribed, and some rules are laid down respecting the age, &c. of the boy 
to be adopted ; but these rules do not equally apply to all the castes; and 
they may be said to be general only, apd not indispepsably applicable to 
any one caste. 

In 1795, the cause of Kullean Sing v. Kirpa Sing and Bholee Sing was 
decided by the Sudder Dewannee Adawlut. It began in the Zillah Court 
of Tirhoot —was taken to the provincial Court of Patna, and finally to 
the Sudder Dewannee Adawlut, In all the Courts there was judgement for 
the defendant Bholee Sing. I do not know why Kirpa Sing was made a 
party to the suit. He does not appear by the report to have had any in¬ 
terest in the question, or tO have taken any part in the proceeding. 

Soodee Sing left widows, and as their attomey, Kullean Sing instituted 
this suit. Soodee Sing a short time before his death made a verbal decla¬ 
ration, in the presence of several persons, that he adopted the Defendant 
Bholee Sing, but no religious ceremony was observed on the occasion. After 
the death of Soodee Sing, Bholee Sing performed the obsequies, and waS 
acknowledged as the heir, and a turban was bound round his head by 
direction of the eldest widow, in token of his succession. 
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Upon these facts being established, Soodee Sing had judgement in the 
ZiUah Coitrt of Tirhoot. 

In the provincial Court of this judgement was affirmed; 

There was then an appeal to the Sudder Dewannee Adawlut where it 
was insisted that sufficient forms to constitute adoption had not been ohserv- 
grf_^and at all events that Bholee Sing could not take both the hereditary 
and acquired property of the adopter. The Pundits declared that the 
adoption was va/fd—and that all Soodee Sing’s property, real or personal, 
hereditary or acquired, devolved exclusively upon Bholee Sing. 

My purpose is to confine myself to the Hindoo law as it is current in 
Bengal. 1 therefore mention that the above decision took place by au- 
thortty of the law as it prevails in Mit’hila. 1 think it however, not inap. 
plicable, because I have been assured that it is a great relaxation of strict¬ 
ness in the doctrine which formerly prevailed by authority of the Mit'hila 
school. 

The law of Bengal is in many respects substantially different from that 
which prevails in other parts of India. In other parts, the widow of one 
of an undivided family will be entitled to miintenance only—in Bengal 
she will succeed to her husband’s share of the estate; but 1 need not mul¬ 
tiply instances. 

Whether the Courts throughout our dominions will imitate each other 
in their spirit of administering the law, remains to be seen. Wliere the 
right is in question,, the lex loci ought to prevail; but in their efforts to get 
rid of superfluous forms—to remove mere ceremony out of the way of Jus¬ 
tice ; and to secure to every man that which he is entitled to by the laws 
of his birth place, the courts I should think, ought to be consistent, and 
guide themselves by the same liberal rules. 
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The above, it is true, was a critriim adoption; but no riiUgious ceretm- 
nies were observed —and the parties adopting and adopted onght to have^ 
previously bathed according to the strictness of law, 

There are various, and contradictory opinions, concerning the rights of 
an adopted son ( Dattaca.) Some say that he is heir generally to the kins¬ 
men of his adopting father, and others that he is heir to the adopting fa^ 
ther, but not to his kinsmen. This diflfei-ence of opinion will be found fully 
displayed in the answers given by Pundits to questions w hich were pro¬ 
pounded arising out of tlie case of Gourbullub against Juggernotpersaud 
Milter ^ al, lately decided by the Supreme Court. 

By Menu, twelve descriptions of sons have been enumerated. Some 
authors reduce the number to eleven, and some extend it to thirteen- —but 
the discordancy of opinion seems chiefly to arise from the order in which 
they are, and the order in which it is alleged they ought to be, arranged. 
Some'say that Mentis collocation of them has been altered, and others 
that it now stands as it originally stood. It is however, admitted, that the 
first six as they have been, or as they are supposed to have been, placed 
by Menu, are heirs of kinsmen, and the others not. This rule must be in-? 
operative, unless the collocation of Menu can be proved* Evidence is not 
now to be procured, and assertions, equally confident if contrary to eac^ 
other, are equally inconclusive, 

As the adopted son has been rendered by bis adoption, incapable of 
heirship to his own natural family, and as he stands in the relation of a 
begotten son to the fatlier adopting him, it seems reasonable that all the 
rights of a begotten son, which are not expressly taken away, should be 
enjoyed by him—and this is the prevalent opinion* 

Id the Milacshara it is said, “ A given sou must never claim the family 
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and estate of Us natural fallm'r And in the case of Slrimth ^erma v. Ra- 
dhakaunt, it was expressly held that one son, (Kewtdram) who had been 
adopted into another family, was thereby excluded from any share of the 
estate to which he would have been entitled, (together with his own natu¬ 
ral kindred) if he had not been so adopted. In the case o( Dictnarian 
Sing, Ajeet Sing and Bnkshee Sing v. Rughoobeer Sing, it was decided 
that Bhoop Sing, was excluded from taking any share of his natural fa¬ 
ther’s estate, but that he was to take the share of Buklawur by whom 

he had been adopted. The first of these cases was decided in the Sadder 
JDeu-annee Adawlut in 1796. The other in the same Court in 1799. 

The order, or supposed order, of Menus arrangement, has been very 
ronch relied on in the opinions which were given in Gowrbiillub's case. 
Of the tivdve modes of affiliation enumerated by Menu, ten are generally 
exploded, and the son begotten, and the son^n■^;c^^, are the orilg two recog¬ 
nized in this degenerate, or Kali age of the world. But we might never¬ 
theless be satisfied as to the rights of a son given, by the place in which 
he stood upon Menu's list, {(Menu's collocation could be ascertained. 

Vrihaspati speaks “ of the thirteen sons, who have been enumerated 
by Menu in their order.” And with reference to this we find in the Dat- 
iaca Chandrika, “ of these however, in the present age, all are not recog¬ 
nized. For a text recites, ‘ sons of many descriptions, w ho were made 
by the ancient Saints, cannot now be adopted by meh, by reason of their 
deficiency of powerand against those, other than the son given, being 
substitutes, there A prohibition in a passage of law, wherein, after having 
been premised—‘ The adoption, as sons of those other than the legitimate 
son, and the son given,' it is subjoined, ‘This rule, sages pronounce to 
be avoided in the Kali age.' ” Upon the words, “ in a passage of law”, 
there is the following note; “ This passage, which is frequently cited, is. 
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attributed to the Aditya pimma, and in its complete state is thus, ‘The 
adoption, as sons of those, other than the legitimate son, and son given ; 
t]xe procreation of issue by a hrother-in-laio ; the assinning the state of an 
anchoret; these rules, sag-es pronounce to be avoided in the I^ali age.’ ” 

Upon tills subject, Jagamiat'ha, is in his commentary, ranch more disr 
tinct and satisfactory than he usually is. fie says, “among the twelve 
t^escriptions of sons, begotten in lawful wedlock, and the rest, any others^ 
hiit the son. of the body and the son given, are forbidden in the Kali 
Thus the Aditya puraw, premising, * the tiliation ot any but a son laiofully 
begotten, or given in adoption by his parents • proceeds ; ‘ these parts of 
ancient law, w^ere alirogated by wise legislators, as tAe aro#e, at-the 

beginning of the Kali age, with an intent of securing mankindyi’om evil,' 
that is, with an intent of preventing of mankind ; the term bears the 

sense of prevention, as in the phrase, ‘.smoke made as a precaution against 
gnats,’ for that is one of the .senses ascribed to this term, in the Dictiona¬ 
ry of Amera. The meaning therefore is, manl^ind would be culpable, if the 
practice of raising up a son on the wife ofa kinsman, and so forth, werp 
now followed. So Vachespati Bhattacharya expounds the phrase; but 
others explain the terms ‘ for the sake of preserving mankind ; tl^e word 
used signifies ‘ intend’ as in the phrase ‘ wood intended for a post to be 
erected as a memorial of a sacrifice performed.’ Consequently the mean¬ 
ing is this ; mankind would perish, if the practice of raising up a son on 
the wife ofa kinsman, apil so forth, were now followed, Formerly, men pro¬ 
ceeded, without amorous dalliance, to procreate issue on a brother's wife, 
(who is similar to a mother or a daughter-in-law) with the^o/e view of rais~ 
ing up offspring to a brothernoiv men being governed by lust, and .g’ror 
veiling appetites, and their passions being excited, by simply looking op 

* I have seen in manuscript the opinions of several eminent Pundits upon this point, and they con¬ 
cur in saying, that in this (the Kali) age the son begotten in lawful wedlock, and the Dattrim, or son 
ciyen, are the only two known. 
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the face of a woman in private, they would repeatedly approach a brother’s 
widoAV under pretence of raising ivp issue to him ; mankind would thus be 
cvXpahle, and peruh through the prevalence of sin. In like manner siiffici- 
ent reasons may be assigned for the prohibition of appointing a daugliter, 
and so forth. Again, by the term ‘powers’ in the text of Vrihaspati, is 
meant, not only devotion, but the conseciuence ot it, namely, command 
over the senses ;~among these twelve descriptions of sons, we must only 
now admit the rules concerning a son given in adoption, and one legally be¬ 
gotten. The law concerning the rest, lias been inserted to complete that 
part of the book as well for the use of those, who not having seen such 
prohibitory texts, admit the filiation of other sons. Thus in the country 
of Odra (Orissa) it is still the practice with some people to raise up issue 
on the wife of a brother.” 

In the Adytya purana we find, “ The filiation of any but a son legally 
begotten, or given in adoption by his parents, is a part of ancient law 
abrogated in the Kali age”—and Jagannal'ha upon this says, “ the son 
lawfully begotten, and the son given in adoption, are approved in the 
Kali age.” 

I think we have sufficient to justify the conclusion, that there aie now 
two descriptions only of sons, namely the son begotten, and the son given, 
recognized by the Jlindoo law—and admitting that the establishment of 
this fact, does not fix the rights of a son given in adoption, it may still be 
affirmed that he has the balance of authorities, as well as the reason of the 
thing in his favor. Jagannat’ha says, “But in fact, all sons, whether born 
of a twice married woman or the like, or given in adoption., and so forth, 
are heirs to kinsmen, as well as to tlieir own fathers. Yet, if void of good 
qualities, they shall not take.the heritage of a kmsmanf—^gnvn, “ It appears 
to be the present practice for a son given in adoption, who performs the 
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acts prescrih&cl to his class, whether constant, occasional, or voluntary, such 
as sacrifice, consecration of pools, and so forth, to take the ?«/imVa«ce of 
his paternal uncles, and the rest. This we hold to he proper "' 

I must observe, although Jagannatha, in one place, speaking of adopt* 
ed sons, says, “ if void of good qualities they shall not take the heritage of 
a kinsman;" in another he aftirms that the filiation of a son given in adop"- 
tion being admitted by the Adytya purana 'nx the Kali age, eminent devo¬ 
tion is not required for the adoption of such a son, any more than for a son 
legally begotten. The son given, like the son begotten in lawful wedlock, 
is therefore superior to the rest,” 

From all this, and what follows, we may conclude, that there are tw'o 
descriptions of sons only, now known to the JTwdoolaw. One a son begot¬ 
ten in wedlock, the other vl son given in adoption. That a man cannot a- 
dopt a son from any caste but that, to which he himself belongs'—and that 
a son having been adopted, his rights no longer require an eminence or 
transcendency of for their confirmation. 

Sri Natha Bhatta has collected the authorities for and against the right 
of the son given, (i. e. Dattaca) to inherit as heir of kinsmen. 

He says, “ New as to the point whether the Daitaca'^ title to inherit, 
extends to the property of kinsmep allied by the funeral cake, or only to 
that of the father, or whether he be totally precluded from a right of in¬ 
heritance, the learned differ on this point, from the existence of authori¬ 
ties at variance with each other.” 

, 1 shall here obseiwe, although texts are to be found which go to a total 
preclusion of the Dattaca from the right of inheritance, that the only ques¬ 
tion at all contestable, is, whether his right of heirship shall be confineij 
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to his adopting father, or es^tepded to that of the adopting father’s Idnmen 
also. • 

Sri Natha Bkatta has placed the son given (Datlaca) the third m Me^- 
nu s enumeiation, wherein he is said to be a kinsman and heir. I do not 
Jinow upon what authoiity it is that the genuineuess of this collocation is 
eitliev affirmed or denied. Transposition may have taken place by the 
carelessness or design of copiers; and the art of printing having not cotoe 
into use when the original manuscript was lost, it became difficult, if not 
impossible, either to correct an eiTor, or to prove the fidelity of transcrib¬ 
ers. The prescripts of Menw would be received with submission if they 

could but be ascertained. 

Oi twelve sons, he lms said, six are, and six are not, heirs. This is not doubt¬ 
ed: but the question is, has he placed the among the first six, 

or the last ’ I should think it incumbent upon those who dispute the arr 
rangement laid down in one copy, to show that there is an arrangement 
inconsistent with it laid down in another ot equal authenticity, or to a c uce 

some reason, whereby we may be justified in rejecting one classification, 

before we are desired to substitute another. 

We cannot but suppose that.the copy from which William Jone^ 
translated the ordinances of Mem. according to the gloss of Calluca, was 
selected as authentic. In Ure translation we find, “ Of the iweha sons 
„f men. whom Menu (sprang from the self-existent) has named, s.x are 
kinsmen and Ueiti ; six not heirs, except to llieir own Jallm s, but kinsmen. 

“ The son begotten by a man himself in lauj-vl wedlock, the son of his wife, 
begottenfr. Hue i^iniBcbefoi'edescribed, * sou o.vw to him, « eonm.de, 
nr adopfed, a son of concealed birth, ot whoee realJdther cannot be known,^ 
and a son rejected by his mtural parents, are the six kinsmen and /.«.•«’) 
« The son of a young woman unmarried, and the son of a pregnant brute, 
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a -son bouglit, a son by a twice-married woman, a son self given, and a 
son by a Sudra, are the six kinsmen bat not heirs to collaterals.” This, if 
it be authority at ail, is conclusive. Sri Natha Jihatta adds, after having 
enumerated the authors for and against the right of a. Dattacti U) heirship—• 
“ Upon this point some hold that as the Dattaca ts entitled to offer the 
cake at the Parbaua Sraddhn under the authorities quoted from 3Ienu, &c. 
his title to inherit the 'property of kinsmen follows —others denying the title 
of the Dattaca to offer the cake at the Parbon Sraddha, under the autho¬ 
rities quoted from Sane ha, Lic'hiia, &c. who rank the Dattaca among the 
• inferior order of sons, deny also his right to inherit the properly of kinsmen, 
but allow hi.s title to inherit that of liis father. This contrariety of opi¬ 
nion is displeasing, and we call your attention to a mode of reconciling the 
matter. Where one passage of the Veda, is at variance with another, 
the applicability of the c«se is to be considered. Where the Veda and 
codes of law are at variance, the Veda prevails. From a parity of rea*. 
soiling, considering the texts of Menu, &c. as applicable to the superior 
descriptions of Dattaca son, adopted by a man himself during his life 
time, and of equal class, viz. ‘ He whom his father or mother gives to ano¬ 
ther under the ceremony of pouring water, provided the donee have no 
issue, if the boy be of the same class and affectionately disposed, is consider¬ 
ed as a Dattrim son (i. e. son given)’ and the texts of Sane'ha, &c. as ap¬ 
plicable to a Dattaca of inferior order, not of equal class, and adopted, by 
the tvife; Yajnyaivalcya saying, ‘That son whom his father or mother 
gives to another, shall be considered; as a Dattaca' without any specifica-^ 
tion of equality in point of class ,• Apastambee also, pointing out a distinc¬ 
tion where, an adoption is made by the wife, the apparent contrariety no 
longer exists, and ihe j'ustness of the present mode of reconciliation fully 
established. Bhava Deva Bhatta .speaking on the suliject of Dattaca 
sons, adopted by the wdfe, with the consent of kinsmen, inheriting tha 
property of frfwswiew epxoies, Apastamhee, ‘ The Dattaca w ho is adopted 
with the consent of kinsmen, allied by the funeral cake, by a wife wh& 
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has received her Jmshand's direction, shall inherit the property of kinsmen, 
otherwise the property of the father, if with liis consent'—otherivise, sig¬ 
nifies adopted without the consent of kinsmen, and by the wife under the 
consent of the husband.” 

I must acknowledge that my perspicacity does not enable me to disco¬ 
ver ^low a reconciliation has been established by Sri Natha Hhatta. 

'The following quotations I have taken from the Dattaca Mimansa — 
•“On this subject Atri ‘By a man destitute of a son only, must a sub¬ 

stitute for the same always be adopted’ “ a man destitute of a son 
(a^utra) is one to whom no son has been born, or whose son has died : 
for a text of Saunaka expresses, ‘ One to whom no son has been born, or 
whose son has died, having fasted for a son, SfC.' Since it is shown by 
this, that the being so destitute, is a cause ; in omitting to adopt a son, an 
offence even is incurred; fox the precept enjoining the production of a son 
being positive, it results that the contravention of it, is tlie cause of gn 
offence^ and on defect of any son in general, exclusion from heaven is de¬ 
clared in the text ‘ Heaven awaits not one destitute of a son,’&c. And 
further, in the following passage, also, a son in general, is shown to be 
the cause of redemption from debt. ‘ A Z^/nAwiawa iramediaitely on being 
born, is produced a debtor in three obligations : to the holy saints for the 
practice of religious duties : to the gods, for the performance of sacrifice : 
to his forefathers, for offspring—or he is absolved from debt, who has a 
son : has performed sacrifices: and practices religious duties.’” “ 3Ienu 
also ‘a son of any description, must be anxiously adopted by one who has 
none: for the sake of the funeral cake, water, and solemn rites; and for 
the celebrity of his name.’” “As for the instance, appearing, of the 
adoption as sons of Devarata and the rest by Viswamitra, and others, al¬ 
though possessing male fwMe; that from its repugnancy to the revealed law, 
contained in passages before quoted must be understood (in the same 
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manner as eating the haunch of a dog, and so forth,) not to imply the ex¬ 
istence of a revelation authorizing the act.” “‘By a man destitute of a 
sonthe word son here used is inclusive also of son’s son or grandson, for 
through these the exclusion from heaven, denounced in such passages as 
‘ Heaven avvaits not one destitute of a son,’ is removed: since it is declar ¬ 
ed in the text subjoined, that, the mansions of the happy are attained 
through the grandson and the otlier, ‘By a son, a man conquers worlds 
by a son’s son, he enjoys immortality : and afterwards by the son of a grand¬ 
son, he reaches the solar abode.”’ The words ‘ by a man destitute of a 
son’ are recited, and it is added, “ From the singular number being here 
used, it follows; that the same son must not be adopted by two or three 
persons.” It is then suggested that this would contradict the law respect¬ 
ing ‘sons of two fathers’ and answered. “ It is not so: for, the state as 
son of two fathers^ imports both a natural, and an adopting father ; and 
the prohibition regards two adopting fathers. Thus, there is no contra¬ 
diction.” 

From what has been already said, 1 conclude that tivo nien could not^ 
at any time, have adopted the same son. 

The person adopted continues to be the son of his adopting father, even, 
although a son or sons, should be begotten by him, after the adoption— 
but there is a difference of opinion respecting the share of tlm estate, which 
the son adopted shall, in such a case, receive. Some of the opinions turn 
upon the supposition of the person adopted, being of a class, different 
from that of the person adopting. No doubt can at present exist upon 
that ground, because the adopter and adopted must be of the same class.. 
It is said by some, that if after the adoption of a son, a son.be begotten 
by the adopting father, the son adopted shall have one-fourth, and the son, 
begotten, three-foiu’ths of the property—but Davala (with whom I believe 
a great majority of living authorities concur,) lays it down that the adopt- 
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ed son sliall in this caso., take one-third, and the begotten son two-thmh 
of the estate. Mr. Sutherland, in a note at the end of his translation of 
the Dattaca Chandrika (speaking of the adopted son’s right to a quarter 
share) says, “This rule is founded on texts of Vasisht'ha and Kalyayana, 
the latter of which however, is variously read—‘ a third part’ is substituted 

by some for the more, prevalent reading‘a/otirt/i part;’the be¬ 

ing adjusted with reference to the qualities ot the claimants. 

The general, if not universal, opinion among Pundits, is, that the adopted 
son is entitled, if a son be begotten by the adopter, to a third part of the es¬ 
tate. Jagannatliq, after a great deal of contradictory argumentation, comes 
fo this conclusion, “ ( onsequently that text relates to a son given, and others 
deficient in virtue, and it shows, that if any one of six sons, namely, the 
son of the body and the rest, exist, he has a right to take a full share, and 
to perform the obsequies, and the. sou given or other adopted son, shall 
have a third part for his maintenance.” If all this should prove tiresome 
to the reader, I shall only beg that be may endeavour to imagine what 
it must have been to the collector and writer of it. 

To those who have made the Hindoo law any part of their study, it can¬ 
not appear strange that it is so unsettled and contradictory. Many of the 
opposing writers, are, in point of credit, equal to each otherand in re¬ 
gardlessness of consistency, texts are adopted by each for the purpose of 
sustaining his own particular doctrine. The obsolete, is confounded with 
the acknowledged, law. The context is often omitted, and passages 
which ought to be relatively considered, are quoted as if they were abso¬ 
lute and independent in themselves. We cannot therefore wonder that 
so little satisfaction is to be obtained from authority,—nor can we but la¬ 
ment that some effort has not long since been made to distinguish and se¬ 
parate those which are, from those whiclj are not rules of action. 
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Mr. Colebrooke, in the preface to his translation of the Daya-hhuga and. 
the 31ita€shm'a, speaking oi Jugamiat'has Digest, says, “ In the preface 
to the translation of the Digest, I hinted an opinion unfavorable to the avr 
rangement of it, as it has been executed by the native compiler. 1 hate 
been confirmed in that opinion of the compilation, since its publication ,;, 
and indeed the author’s method-of discussing together, the discordant opi^ 
nions niamtained hy the lawyers of the several schools, without distinguishing 
in an iutelligihle manner lohich of them is the received doctrine of each school, 
but on the contrary, leaving it uncertain whether any of the opinions stated 
by him, do actually prevail, or which doctrine must now be considered to be in 
force, and which obsolete, renders his work of little utility to pp'sons conver¬ 
sant with the latv, and of still less service to those who are not versed in Zn~, 
dia}t jurisprudence, especially to the Jjnglish reader, for whose use, through 
theniedium of translation, the work was particularly intended." 

Again, “ In a general compilation, where the authorities are greatly inul-. 
tiplied, and the doctrines of many difierent, schools and of numerous au- 
’ thors are contrasted and compared, the reader is at a loss to collect, the 
doctrines of a particular school, and to follow the train of reasoning by 
which they are maintained. He is confounded by the perpetual conflict of 
discordant opinions, and jarring deductions ; and by the frequent transitions 
from the positions of one sect to the principles of another." 

Of this, every person who has read for the purpose of gaining informae; 
tion upon any point of Hindoo law, must have had ample experience—i* 
“ nulli sua forma manebat.” 

That Mr. Colebrooke should have been prevented from completing his 
Qwn compilation, is greatly to be deplored. There is no man so well qua¬ 
lified for the performance of such a task. I.hav.e proceeded far enough, 
to be satisfied of my own incompetegey to the work which I have under- 
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•t^ken-and from what 1 have already said upon the subject of adoption, 
the difficulty of laying down rules concerning it, cannot but have been 
sufficiently apparent.^1 have taken great pains by enquiry, and the colla¬ 
tion of opinions, to ascertain the law-but the reader ought to be informed, 
that in some instances, I have been obliged to arbitrate by my own very 
fallible judgement, between contending authorities. 

The following note of .Vtr. Colebfooke, which is to be found in his transla¬ 
tion of the Mitacshara, may throw some light upon the subject of adoption m 
general: “ Rag/mnatidana in the Udvaha-tatwa, has quoted a passage from 
the Oalica purana, which with the text of Vasishlha, constitutes the ground 
work of the law of adoption, as received by his followers. They construe 
the passage as an unqualified prohihition of the adoption of a youth or child 
tv/iose age exceeds five years, and'especially one whose initiation is advdinc- 
ed beyond the ceremony of tonsw'e. This is not admitted as a rigid max- 
#m, by writers in other schools of law, and the authenticity of the passage 
itself is contested by some, and particularly by the author of the Vyavahara 
mayuc'ha, who observes truly, that it is wanting in many copies of the Ca- 
Ucapurana. Others allowing the text to 'be genuine, explain it in a sense 
WORE CONSONANT TO THE GENERAL PRACTICE ivkich pet'Wlts thc adoption, 
of a RELATION if not of a stranger, more advanced both in age, and in pro¬ 
gress of initiation. The following Version of the passage confoims with 
the interpretation given of it by IS audit JPandila in the Oattaca Mimansa, 
■‘ Sons given and the rest, though sprung from the seed of another, yet be¬ 
ing duly initialed by the adopter under his own family name, become sons of 
the adoptive parent. A son having been regularly initiated under the fa¬ 
mily name of his natural father, unto the ceremony oj tonsure, does not 
EECOME THE SON OF ANOTHER MAN. When indeed, the ceremony of ton- 
mire, and other rites of initiation are performed by the adopter under 
fiis Gicn family name, then only can sons given and the rest, be considered 


140 


OF ADOPTION. 


as issue : elsie they ai’e termed slaves. j^ter tJieir jy'th year, O king^ som 
are not to be adopted. But, having taken a hoy Jive years old, the adopter 
should first perform the sacrifice for male issue.’ ” 

It must be recollected that I here confine myself to the Dattaca form of 
adoption, and to the lavr concerning such, adoption, as it prevails m Bengal. 

In the law of adoption, there are some important distinctions made be¬ 
tween the three superior classes, and the fourth class,, or Soods-as. In the 
three superior classes, a boy cannot be adopted after having been invest¬ 
ed with the poitahov string, characteristic of this caste. In the fourth) 
class, tliere is no such investiture, or characteristic distinctionv 

Mr. Colehrooke, in a note to his translation of the Digest, says, “ Vpana^ 
yana, investiture with the marks of the class, performed in the eighth year 
from the conception of a Brahmana, hat it may be anticipated in the 
or be delayed to the sixteenth /ears.” 

The following is a note of Mr. Sutherland to his translation of the J?a#- 
taca ‘‘Different seasons are prescribed for the performance 

of the Upanayana, or rite of investiture, of the characteristic cord, and 
other peculiar marks on, a IJra/onaHa, Kshetriyd, and Vaisya, respective¬ 
ly. - These- seasons are indicated in the following text of Yajnyawalcyay 
translated according to the commentary in the Milacshara, “The Upa- 
■'uayana rite of a Brahmana takes place in hise^^/^/A year from conception 
or the eighth year of his age; of Kshetriyas in the eleventh; of Vaisyas 
in the twelfth year from their conception or birth respectively, some hold 
according to the custom of the peculiar family of the individual.” Ano¬ 
ther text of the same author, relative to the extent of the period for the 
performance of this rite occurs—-“The period for the performance of this 

Upanayana rite, of a Brahmana, Kshetriya, and Vaisya respectively, ex- 
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tends to the sixteenth, twenty-second and twenty-fourth years. Subse¬ 
quent thereto should the rite be unperformed, they become outcasts, and 
uninitiated persons, excluded from participation in religious rites, and in¬ 
capable of being taught the Savitri; except on the performance of a sa¬ 
crament denominated Vralt/asIonia.” 

In these three castes the ceremony of Clmndacarana or tonsure, must 
be performed before the Vpanayana, or investiture with the poitah, and 
investiture with the poitah must take place before any of them can be 
married. Tonsure may, and it is said ought to, take place at the age of 
two years—so that it is not necessarily to be immediately followed by 
investiture w ith thebut as this investiture cannot take place ear¬ 
lier than the age of five years, the consequence is, that marriage cannot 
be contracted before the attainment of the fifth year. 

Soodras may be married at any period of life, however early, but ton- 
sure must previously take place. 

I shall now proceed to lay down such rules as 1 conceive to be esta¬ 
blished by the Hindoo law, as it is prevalent in Hengal. '' 

1st. A Hindoo cannot be adopted after his marriage. This rule applies 
generally to all the classes. 

2d. Adoption cannot take place in any of the classes after the ceremo¬ 
ny of tonsure shall have been performed. 

8d. Adoption cannot take place in any of the classes, after the party 
to be adopted shall have completed his Jifth year. N. B.—There is a de¬ 
cision which must be attended to with reference to this rule. It has been, 
decided by tlie Sudder Dewannee Adawlut, that a boy of the age of eight 
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years may be adopted, provided the shunhshkar or initiatory ceremonies 
(which include tonsure) have not been performed in the family of the natiir- 
raly but have been performed in the family of the adopting, father. The 
legality of this decision has certainly been questioned ; and the Pundits 
to whom I have spoken upon the subject, declare that adoption cannot 
take place after the age of five years has been completed, by the boy to 
be adopted. It must however, be admitted that it is better to abide by 
any determination than to have the law entirely unknown. 

In the S'udder Pewnnnee Adawlut Reports for 1306, I find the case of 
Kerutnarain v. Mussmmnut. BhoMnisree, cause 22. By this decision it 
.would appear that adoption cannot take place if the ceremony of tonsure 
/ms been performed in the father’s family; or xi 'm not perjomi^ 

€d in the family of the adopter. In the “Remark” upon this case it is 
said, if the adoption- be of a near relation on the paternal side, it will be 
valid although the age of the person adopted exceed eight years, but it is 
not any where affirmed that adoption will be good, or can take place, af» 
ter tonsure performed in the natural family. 

The cause was first brought on, in the Court oiPacta JeJalpore^ 

and it appeared that the boy, who had been adopted with the usual legal 
solemnities, was about the age oieight years at the time of his adoption. 
The legality of this adoption was questioned~and on a reference to the 
Court Pundit, he said, “A boy who is under five years of age, and whose 
hea,d has not been shaved with the usual formalities in his own family, is the 
fittest for selection—but if he be above the age oifive, and the proper cer 
remonies of tonsure be performed in the family of the adopter, the 
^selection is indeed improper, hut the adoption is valid.” 

It is added “ that tonsure and other accompanying cereinonies, were ascerr- 
Mined to have been performed solely in the family of the adopter, and Noy 
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in that of the natural father.^' This adoption was established by the Zillah 
Judges 

There was an appeal to the Provincial Court of X>«eca, and there the 
Pundit gave it as his opinion, that the adoption of a child above the age of 
Jive years is illegal —and that the opinion of the ZilluJt Court Pundit was 
WHOLLY EBBONEOUs. The decree of the Zillah Judge was accordingly 
reversed. 

From this reversal, there was an appeal to the Sudder thwannee Adawlut, 
the Pundits of which Court said, that according to the law of Bengal, the 
adoption of a boy above five years of age, though the selection be not laud¬ 
able, is valid, provided the slmnkshkar, or initiatory ceremonies, have been 
performed in the family of the adoplet', and not in that op the natural 
SATHEU. The Court determined that this adoption at the oi eight 
years, was valid. 

From the “ Remark" upon this case, I give the following quotation-^- 
*' A passage cited as an authority of law by the Hindoo writers, whose 
works are current in Bengal, expresses that after the fifth year, a child 
should not be adopted by any of the forms of adoption; but that a person 
desirous of making an adoption, should take a child of an age not ex¬ 
ceeding five years. On this passage a question arose, whether the 
limitation of age was to be understood as positive, and constituting an in¬ 
dispensable requisite to the validity of the adoption, or whether it admitted of 
any latitude of construction. In other provinces, and even in Bengal, 
if the adoption be of ' a near relation on the paternai. side, no dithculty 
would occur, as the adoption of a brother's son, or other nearest relation of 
the husband, would be unquestionably valid at an age much exceeding that 
specified. But in Bengal, where the adoption of strangers to the family 
is practiced, the settled doctrine is, that the boy’s age must be such, that 
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hi^ initiation, the principal ceremony of which is tonsure, imy be yet perform¬ 
ed in the adopter s name and family." 

This report would have beert more satisfactory, if it had stated whether 
the boy adopted, was, or was not, related to the adopting family. We 
have the authority of the Zillah Court Pundit and of the Siidder Dewanneo 
Adawlut Pundits cQnfu’med by the Sudder Dewannee Adawlut Court, for 
saying that although it is not laudable, it is legal, to adopt a boy of the 
age of eight years. In the Remark, it is said that a boy nearly related in 
the paternal line, may be adopted at a period of life exceeding eight years 
.—and there is no reason to conclude that the boy in question was, joater- 
or otherwise, related to the adopting family. We must therefore, I 
think, take the decision to have been that any hoy related or not, may be 
adopted, at the age of eight years, provided tlie shunkshkar remains to be 
performed, and is performed in the adopting family. 

The Provincial Court Pundit gave it as his opinion that the adoption 
of a. child “ WHEN Above the aoe of five years, is illegal— <md 
stated the opinion of the Pundit in the Zillah Court to be wholly erro¬ 
neous.” This is certainly in conformity with the general way of think¬ 
ing, and with,a great majority of the written authorities, on the subject 
and in the case of Gopeenwhun Deb, although he w as a nephew, a brother's 
sou of the adopter, I know it was the opinion of all the Pundits yvlio w'ere 
consulted on his behalf, that proof of his being under the five years- 

at the time of hi^,adoption was indispensahle. 

But supposing the decision of Kerutnarain v. Phobinesree to be conclu¬ 
sive authority, we must now take it to be establisbe<l that a boy ot the age 
of eight years is eligible to adoption, provided the initiatory ceremonies 
have not performed natural, mA have been performed in hia 

adopting, family, ' . 
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fnstrnctive ancl otbefwise useful as the JlemarTcs on these decided' cases 
may be, 1 do not know that they are received as authority. 

Those who are against an extension of the age from five to eight years, 
appear to have some reason on their side. They say that a child cannot 
be taken at too early a period of iile, into adoption. That he may be so 
taken at the moment of his birth. That as he is to make one of his adopt¬ 
ing father’s family, he ought to enter it with a mind completely unoc¬ 
cupied, and ready to receive all the notions, impressions, and peculiar 
sentiments, of that family of which he has become a member. That he 
oiight not to continue with his natural family until his affections are fixed 
and cannot be transferred to the family adopting him. This is all true, 
but we must recollect that adoption is a voluntary act, and that it is in the 
option of the adopter to take, or not to take, a son under such disadvan¬ 
tages. 

These considerations however, do not in any manner affect public po¬ 
licy, but are confined in their application to the parties alone. One may 
retain his son in his own family, if from any motive, he feels an inclination 
to do «o. Ttie other will not receive him if he is not satisfied that his 
expectations will be fulfilled by the adoption. In such a case, I look upon 
certainty to be the great desideraUtm-~‘and I wish, because it has o/tce been 
so decided, that henceforth, the age of eight years, may be acknowledged 
as the period of life at which a boy can be adopted. 

I shall now lay down a fourth rule ; premising that I do so, because it 
is assertetl with confidenc e in a remark upon tlie case I have noticed ; and 
because I find upon enquiry, that with respect fo a distinction between 
those who are, and those who are not, related on the father s side,iarecos* 
prized by some authorities. 
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4tb. If the adoption be of a near relation on the paternal side; as, of a 
brother's son, or other nearest relation of the husband, it will be valid, al* 
though effected at an age, exceeding that oijice years. 

I am aware that the above rule is not definite, but I cannot venture to 
make it so. In the remark it is said, that, such a relationship existing, 
the adoption '' would be unquestionably valid at an age vmch exceeding 
that specified," i. e. five years. 

The report of this decision and the remark by which it is followed in the 
Sudder Dewannee AdatvliU, do not go so far as vve could wish, or as we 
might perhaps, have expected. It is not stated whether or not the ton- 
.sure of such a person as is mentioned in the 4th rule, must have been 
unperformed in the family of his natural father, and must be performed in 
the family of his adopting father, and in his adopting father’s name. I 
conceive, if that ceremony had been performed in the natural father’s fa- 
inily and name, that the boy could not afterwards be adopted. 

But if the decision of the Sudder Dewannex be admitted as law, 

we must in the 3d rule read eighth instead of fifth year—and if the 4th rule 
be considered as law, upon the authority of the remark on that decision, 
w^e must look upon it as an exception to the generality of the 3d rule—as 
the 3d rule now stands. The 2d rule, I believe, from the best information 
I have been able to obtain, does not admit of any qualification. 

5th. In this age of the w orld, the adopter and the adopted must belong 
to the same class—a man of one class, cannot take a boy of another, inta 
adoption, 

6th. A man having a son born of bis body, cannot take a son in adop¬ 
tion—but see rule 23. 

7th. The gift of an eldest son in adoption is forbidden as sinful. 
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Sth. The gift of an only son in adoption is absolutely prohibited—an 
only son cannot be given or received in adoption. The gift of an only sou 
is considered to be an inexpiableIt is indeed said that an only 
son may be so given —but it might be said in the same sense, that a man 
may perpetrate any wickedness if he be content to forego ail hopes of sal-^ 
vation, and be condemned to everlasting punishment. 

See the case of Veerapermal Pillay v. Narain Pillny, as it is noticed to¬ 
wards the end of this chapter. The Recorder of Madras therein says, 
“ Tlie general rule of the Hindoo law certainly is, that an only or eldest son, 
ought not to be given in adoption ; because he has the obsequies of his 
natural ancestors to attend to; and adoption as completely transfers him 
from his own family, as thovgh he had never belonged to it.” 

There was no question as to the legality of giving an only son in adop¬ 
tion before the Recorder—-but be lays it Aovfxt extras judicially, that an on¬ 
ly son may be legally so given and received. 

f 

By the gift of an only son, the very deficiency, which the power of adop¬ 
tion is intended to prevent, must necessarily be occasioned. 

Nothing in the Hindoo law is more peremptorily interdicted than the 
gift of an only son in adoption. Rven the gift of an eldest son, is forbid¬ 
den as sinful. 

The crime of giving an eldest, lias never been considered so heinous, as 
tliat of giving an only, son. In the one case a Hindoo retains, in the other 
J^.e casts away, the means of salvation. Considering the precepts, and in- 

* I liope 1 sliall be pardoned tbe introduction of this antiquated Word; but none occurs to nic at 
present, sp aj)plicable to niy purpose, 
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junctions both positive and negative upon, this subject, we most be con-, 
vinced that lie who gives his only son in adoption, ifs little less than an 
apostate from the Hindoo religion. 

J shall have occasion to comment more at large upon the case of T^ee- 
mpermal Pillay v. Ncirain Pillay. The Recorder appears to rely much 
upon the authority of Jug^annal''ha, and that I believe is not generally re¬ 
ceived as oracular. ... 

The Pmdits with whom I, have conversed, and who have told me that 
mage might justify o,.Hindoo iu giving away Ips only son, have added that 
lie could not he entirely disposed of by his father, but that it still would be 
liis duty to perform the religious ceremonies of his natural, as well as those 
of his adopting, family. 

A disconcerted expounder of the Hindoo law is sure to cast about for 
a place of refuge in his emergency—and so it was with ray informants. 
When a manifest absurdity is the direct and immediate consequence of a 
Pundit's solution, any thing will he preferred by him to resiliency ; yeti 
it generally happens, as it happened in this case, that an escape cannot be 
ijiade from the dangers of one conclusion, without an exposure to others 
which are inevitable—and thus, although it is unquestionably true, that, 
adoption respect to the performance of religious ceremonies, (for the 
Recorder lays down his position somewhat too broadly,) transfers a-son 
from his own natural family completely, yet those who contend for thfir 
tight of giving him away, are compelled to qualify the doctrine by saying, 
that he may still perform the obsequies of his owm natural ancestry. That 
is, he may, although he cannot, he .given in adoption; because he may still 
perform those rites, from the performance of which he is utterly debarred' 
by his law and his religion, 

9th. The nearest relation in the male line ought to be adopted in pre- 
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ference to ofte more remote—but any person of the same caste or class is 
eligible. This however, in its fullest extent is applicable to Soodras oxHv. 

loth. In the Jirahman, Kheliry, and castes, a child whom it would ' 
have been incest to beget, cannot be adopted. The son of a sister, or of a 
daughter tiierefore cannot be adopted by a Brahman, Khetlry, or Boiee, 
The son of a w ife’s sister may be adopted, because the marriage of one mat> 
to several sisters is permitted. The adoption of a brother’s son is re¬ 
commended, in preference to the son of any other. This however, if the ^ 
old law by which a Hindoo was required to raise up a son by his deceas¬ 
ed brothers widow, be considered, will not be found inconsistent witk 
the general rule. 

lltb. A Uwid o having a grandson or a great grandson, cannot adopt 
a son ; but although he baa a great great grandson he may and ought to 
adopt a son. The great great grandson may, in this case, be properiiy 
adopted by a Soodroy but not by a Hindoo of either of the three superior' 
classes. See Rule 'iS. 

Mr. Sutherland in his synopsis says, “ The primary reason for the af¬ 
filiation of a son, being the obligatory necessity of providing for the per- 
fonnance of the exequial rites, celebrated by a son, for his deceased fa¬ 
ther, on which the salvation of a Hindoo is supposed to depend, it is »e- 
eessary that the person proceeding to adopt, should be destitute of nialfi issue^ 
capable of performing those rites. By tlte term “issue,” the son's son, and 
grandson, me included. It may be inferred, that if such male issue, al¬ 
though existing, were disqualified by any legal impediment (such as loss 
of caste) from performing the rites in question, the affiliation of a son, 
might legally take place.” 

From the mention of as well as sons son it would appear that 
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a man having a grandson by a daughter, cannot adopt a son ; and I con-* 
ceive that a man having awill be prevented as effectually 
from adopting, as he could be by having a grandson. “ In default of the 
son, the grandson takes the inheritance ; and failing him, the great grand¬ 
son. But a grandson whose father is dead, and a. great grandson, vi\ios,g 
father and grandfather are dead, participate equally in the inheritance 
with the son, for they without distinction confer oji Me 

deceased owner of the property, by the presentation to him of funeral of¬ 
ferings at solemn obsequies.” — JDaya-crania Sangraha. 

12th. The son of a sister, or of a daughter may be adopted by a Soodra. 
As to the three superior classes, the rule is, that they cannot adopt a son 
whom it would be incest to have begotten, and conversely, that they may 
adopt a son if without incest they could have begotten him. 

The reverend Saunaca 3Iuni (as he is called by Goverdhana) says, Brah¬ 
mins should adopt sons from among their own Sapindas~~and in failure, 
of Sapindas from among those not Sapindas. Among Sapindas the bro¬ 
ther’s son is to be considered as the best. If a brother’s sou does not ex¬ 
ist, a Sapinda who is also a Sagotra is to be chosen. If such is not to be 
found, a Sapinda not a Sagotra. If such is not to be found, a Sagotra 
riot a Sapinda —if such is not to be found, one neither a Sagotra, nor 
a Sapinda. But in no case, a sister’s son, or a daughter's son, or thosp. 
whom common sense prohibits the adoption of, such as a brother, ^paternal 
uncle, or a maternal uncle. Among the three classes, i. e. Brahmin, Khet-^ 
try and Boice, adoptions should be made of one of the same class. The 
son tvho was not the Jirst-horn is to be given in adoption. Among the 
Soodms, the adoption of a sisters son, and daughter's sou is vahd^ 

]3th. If a son be adopted, and the adopting father afterwards have a 

©on of hus .body ^ the adopted sou shall take one- third of Ins {the adpptifl^* 
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father’s) estate; and the begotten son two-thirds. This is the proportion, 

in which I am satisiied, they are entitled to share. 

14th The rule, as I believe it to be, is that the begotten son or sons, 

shall take.one share more than the son by adoption—or rather, that the 

be»-otten son, or sons, shall take two shares, and the adopted'son one 
share. Thus, if one sou be begotten after the adoption, he shall take two 
shares, and the adopted son one share, of the estate. If two sons be be¬ 
gotten after the adoption, the whole estate shall be divided into five parts, 
of which the adopted son shall take one, and the begotten sons two each. 
If three sons be begotten after adoption, the estate shall be divided into 
seven parts, of which the,adopted son shall take one, and each of thebe- 
gotten sons two. This rule will apply whatever number of sons-may be 
begotten by a man, after he shall have taken one in adoption. I have had 
much trouble, in endeavouring to ascertain the law upon this point, and 
the -above rule is the result of my researches. 

1.5th. It is said that a man by the adoption of a son, does not lose any 
of the power which he would have bad over his estate, if he never had 
adopted—or in other terms, that a son having been adopted, shall not, in 
virtue of his adoption, have any special claim upon his adopting father’s 
property_that a man’s power, as to the disposal of his estate, is not af¬ 

fected by his having adopted a son, any more than it would have been by 
his having had sons of his body only. I had understood' the rule to be 
otherwise, and believed that the right of an adopted son to the whole of 
his adopting father’s estate, if no son should be begotten, was indefeisible 
—or indefeisible as to his proportion, if a son or sons should be begotten, 
after the adoption. This right, was as 1 conceived, founded upon a prin¬ 
ciple of justice, by which he who had been taken away from his own na¬ 
tural family, and who had thereby been deprived of the rights he w&s born 
to; w‘as protected against the effects of that partiality, which might be 
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siipposetl to operate in favor of a begotten son. In the books, I cannot 
find any thing expressly upon the subject; and I am told that the distinc¬ 
tion which 1 believed to have existed, does not exist, in favor of the adopt¬ 
ed son. I still entertain much doubt upon this point, although I have 
been assured, that the right of an adopted son is equal to, and no greater 
than, that of a son begotten—and that whatever may be done by a father 
to prejudice the one, may, in like manner be done by him, to prejudice 
the other. I have sought fpr authorities in vain ; but to me it appears that 
the claims of the adopted son upon the person adopting him, are founded 
in reason. I shall add the case of Goopeeniohxin Deb v. Hiija, Riycrislma 
to this chapter. Tliat case may be said to have involved the question, 
and I am sorry that there was not an opportunity of deciding it, expressly 
upon that ground. 

16th. A son adopted, is considered as not being any^ longer a member 
of, or related to, his own natural family ; except in so far as the families 
out of which, and into which, I he adoption was efiected, were theretofore 
related by blood. This princij>le seems applicable to inheriiame and the 
performance oi re:\\^\om ceremonies only—for a boy adopted, cannot inter¬ 
marry with any female of his natural family, if she be within the degree of 
consanguinity termed a Sapiuda; or if he might jaot have mai’ried her, had 
he never been adopted. 

N. B. Sapindas include seven, i. e. three in ascent^ and three in descent 
from the party lumself. He stands in the middle,, and makes the seventh 
-^but marriage is prohibited to a much greater extent of consimguinityi 
for a Hindoo cannot marry the dnect desceudaut of a ancestor 

within the seventh, or of .a materml ancestor within the fifth degree. This 
prohibition is extended downwards to the same extent. Tlie same con- 
sangpiineous restriction continues to hind the adopted son in his own na¬ 
tural family, and must regulate his maniage in the family into which 
has been taken for adoption^ 
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■^‘The relation of is next considered, ^his extends to thrte 

degn-ees, in the family of the watw/W father, by reason of consanguinity ; 
and in that of the adopter, through connection by the funeral cake. This 
Karshnajini declares, ‘ As many as there may be degrees of forefathers: 
with so many, their own forefathers, let sons given and the rest associate 
the deceased. In order, their sons with two forefathers, their grandsons 
with one, should do the same. The fourth degree is excluded. This 
relation of Sapinda extends to three degrees.’ ^'—Dattaca Chandrika, 

“ But the connection by funeral oblations, of the absolutely adopted son> 
obtains in the family of the adoptive father only —on account of the extinc¬ 
tion of the funeral oblation of him, who hath given away bis son, intimat¬ 
ed in the following text of Menu before cited ; ‘ A given son must never 
claim the family and estate of his natural father; the funeral cake follows 
the family and estate : but of him, who has given aw ay his son, the obse^ 
iquies fail.’ ”■— Dat, Chan. 

“The son given must never claim bis natural father’s family, and estate^ 
'Thus the obsequies, that is, the funeral repast which ieew joer- 

formed by the son given, fails of him, who has given aw^ay his son. The 
author of the Chandrika thus explains, ‘ By this it is declared, that by the 
act alone, creating the filial relation, property of the son given in the es¬ 
tate of his adopter is establi.shed, and connection to him as belonging to 
the same family, ensues. But through extinction of the filial relation, fi’oni 
the mere gift, the property of the son given, in the estate of the giver is ex¬ 
tinguished, and connection to the family of the giver annulled.' But although 
by the text of Menu connection to the family of the natural parent is an¬ 
nulled, what proof is there of the conpection to the family of the adopter 
being established ? On this point Vrihat Menu, declares, ' Sons given, pur- 
iChased, and the rest, retain relation of Sapinda to the natural father as ex* 
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tending ta the Ji/th and seventh degrees ; like this, tlieir general family^ 
which is also that of their adopter.’ The relation as Sapinda of sons given^ 
purchased, and the rest to the natural parent continues: by gift and so 
forth, that does not fail —for by reason of consisting in connection through 
containing portions of the natural father, it is not possibly to be re¬ 
moved, w-'/ziYe the hody lasts. Jiy this it is declared, that the relation of 
Sapinda in question is th^ consangulneal connection ONi^Y—and not 
connection by the pinda or funeral cake; for that the latter is barred is, 
shown by this passage-—■' Of him who has given away his son, the obse¬ 
quies fail.’ Anticipating a question, as to the extent of this relation as 
Sapinda, the author adds, ‘ extending to the fifth and seventh degree, &c,’ 
The meaning is, this, ‘ extending to the fifth degree’ completing five, that is, 
embracing five degrees. So of the expression to the seventh degree. Gau- 
tarna saj'^s, ‘ with the kinsmen, on the side of fhe.father, viz. the procreator 
beyond the seventh degree; and, with those on the niothefs side beyond, 
the fifth, ^c.' ”—Dattaca Mimansa. 

The. author Nanda Pandita reasons very much at large—but I cannot 
say that I have either discovered his object, or comprehended his argur 
raents. He writes as if he would “ confute; change hands, and still con¬ 
fute.” The result, as I understand it, is, that the Sapinda relation, as ap¬ 
plicable to the performance of exequial rites, extends to three upwards and 
three downwards ; ‘'■nd as, applicable to marriage, that it includes seven op 
the paternal, and five on the maternal, side. That the adopted son is to 
perfomi the religious rites of the family into which he is adopted, not those 
of that from which he was taken for adoption—but that with respect to 
mm’riage, he is restricted alike in his natural and in his adopting family. 
This is confirmed by living authorities. 

Nanda Pandita, after having quoted a text from Parijata, proceeds ' 

with respect to the sons given, and the rest, being sons of two fathers, this 
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text, and that of Satmshadha are authority. With the same intent, it is 
declared also, in the Pravara manjari—‘For the most part sons given, 
purchased, and made; the son of the appointed daughter and so forth, be¬ 
long to both general families, w'\i\i connection to the patriarchal saints oi 
each’ From this alone, on the occasion of the marriage of those, apper¬ 
taining to two families, both families, tvith each of which their connection 
to the patriarchal saints is involved, mist be avoided.” 

17tb. It is proper to adopt the nearest relation in the male line, but this 
is not absolutely enjoined. The son of a brother, is to ho preferred for 
adoption. A Sapmda in the male linO, ought, if procurable, to be adopt¬ 
ed. The nearer relation is preferable to the more remote; yet any person 
of tlie caste is eligible. The restrictions in the three superior class¬ 
es must be remembered. 

18th. If a man, not having male issue, shall omit, in his life time, to 
adopt a son; the widow or widows, may, m ptirsuance of his instructions, 
adopt one after his death. 

T9th. Adoption, by ^yvxdovr, or \v\do\ys, without instructions from the 
husband for that purpose, is a mere nullity. This I lay down with conh- 
dence as the law. Vasishtha says, “ let not a woman either give or receive 
h son in adoption, unless with the assent ot her husband. Aftei the 
death of her husband, the widow is not competent to give one of his sons 
in adoption. It appeared in the case of Gowrhullub against Juggernoth- 
persaud Mitter, o.m\ Others, that Rajah Rajebullub, the father of Mociind- 
hullub, by whose widow Goivrbullub was adopted, had been prevented 
from adopting a son, whom he had selected for the purpose, in consequence 
of the boy’s father having died after the boy had been fixed upon for adop¬ 
tion—after his father had consented to give him in adoption, but before 
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the ceremony had been actually performed—and yet one writer (a com* 
mentator on the MitacsJmra) contends for the right of a widow, both to 
give, and to receive a son in adoption. Another writer, admitting that a 
widow adopting, must have the sanction of her husband’s kindred for the 
purpose, atBrras that she may adopt a son without having had the autho¬ 
rity of her husband. In truth there is not any rule, however it may be 
sanctioned by principle, or confirmed by duration, that is not denied ok 
contradicted by some writer on the Hindoo law. 

20th. The widow, or widows adopting, ought to guide themselves by: 
the rules which are prescribed for the husband, and elect a child for adop¬ 
tion from among hi& relations, in the male line, as he himself (had he 
adopted in his life time) ought to have done,—but in the case of a widow 
or widows, the same latitude is allowed, which would have been permit¬ 
ted to the husband—yet as the widow’s povver to adopt, is entirely deriv¬ 
ed from her husband, his directions, if special, must-be strictly pursued 
and if his instructions be confined to the adoption of a particular boy, nO) 
other individual can be adopted by his widow.. 

The three following rules are, laid down upon the authority of the Sudden 
Dewannee Adawlut reports. 

21st. Two widows may, after the death of their husband, if duly mtho- 
rized by him, adopt in succession to each other. That is, after the death 
of one widowj and the son who had been adopted by her, tlie surviving 
widow may adopt, and her adoption will be valid. This was so decided; 
between Shamchwider ^ al. v. Narayni DabeeSf al. Sudder Hewannee A.daw^ 
lut reports 1807, cause 4. The particular nature of the authority given by, 
the husband in this case, is not set forth in the report. 

22d. A Hindoo, give authority to his wife to adopt a son condition* 
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ally. He may authorize her to adopt in the event of the death of a son 
whom he leaves surviving him;—but, if his own son should live,, he cannot 
empower the widow to adopt, in case of a disagreement between her and 
the son.—Sad. Hew. Adaw. Rep. 1811,. cause 5. Solukhnav. Ramdulol 
Pande 4" al. . 

23d. A Hindoo having adopted a son on account of'his eldest wife,, m^y 
authorize lus other wife to adopt a son for herself^ and' if this other wife 
do adopt a son for herself, after her husband’s death, the son adopted 
by him for the eldest wife, still being alive, this adoption by the second 
wife, will be good, and the two sons so adopted will take the inheritance 
jointly.—Sud. Dew. Adaw. Rep. 1814,. cause 12* Gourepershad R(ti y- 
Jyniala. 

I shall have occasion to notice these three cases more at large. 

24th. The widow or widows authorized to adopt, are not bound to do 
so, within any given time; but the adoption ought to take place, as soon 
after the husband's death, as a child proper for the purpose can be pro* 
cured. 

25th/ A child adopted by the widow or widhws, will stand in the same 
relation to the deceased husband’s family, as be would have done, had he 
been adopted by the husband himself^ in his life time. 

26th. If there be no son, begotten or adopted, the widow (for she is held 
to be related by the funeral cake) is to perform the Sradtriia, or obsequies 
of her husbandand, if her husband had been an only son, she is to per¬ 
form the obsequies of his (her husband’s) father and grandfather also. But 
this is confined to the Ecodisto, or Sradd'ha on the death, and Saum-bus- 
tur, or annual Sradd'ha. The Parb'hun, or monthly Sradd'ha. cannot be 
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performed by a woman—and if there be not a begotten son, grandson, of 
great grandson/ or a son adopted, this ceremony must be suspended. 

27tli. Smdd’has are to be performed by the nearest male I’elation in de>~ 
scent, w'hether the relation be by blood or by adoption. The widow may 
perform certain rites, being, as I have already observed, related by the 
funeral cake, or Cheeta-piuda. 

28th. The widow is to perform such rites as she is competent to perform, 
until the son of her husband’s body, or the son adopted by him or her, 
shall have attained a proper age for the purpose of performing them. Thi.s 
proper age, is supposed to be about five years, or when the boy is capable 
of enunciating articulately, the appi’opriate mystical words. 

29th, If the widow, having been directed by her husband to do so, shall 
adopt a son during the life thne of her husband’s father, or after his death, 
be (her husband’s father) having survived her husband, and having then 
died, not leaving eitlier child or widow surviving; the son, so adopted, 
shall succeed not only to the estate of her husband, but to the estate of 
her husband’s father also. To entitle a son so adopted, to succeed to the 
estate of the adopting widow’s late husband’s father, it does not seem ne¬ 
cessary that the assent of the husband’s father shall have been obtained 
to the adoption, but the directions of the adopting widow’s husband, deli¬ 
vered in his life time, are indi.spensable. This rule, of course supposes, 
the husband of the adopting widow to have been the son of his father. 

I take it to be established, and indisputable, that the previous directi¬ 
ons given by her husband for the purpose, are essential to the validity of 
nn adoption made by his widow after his death. That with such a sanc¬ 
tion she may, and without it. she cannot, make a valid'adoption. It is 
p,dmitted that such an adoption will entitle the son adopted to the 
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pert/' of the deceased, whose widovr had, by his directions, adopted. ' Nor 
do I think, after what lias been already set forth, it will be going too far 
to say, that a son, so adopted, becomes heir to the kinsmen of the person, 
by whose directions he was so adopted. 

The principal question raised in the case of Gowrhilluh v. Juggernotli- 
persaud Blitter and others, was, whether or not Gowrbulluh had a right to 
the estate of (the person who was called in the arguments) his adopting 
grand father. The person so called (whether properly or otherwise) was 
Rajah Rajehtlluh. He had an only child, a son, called Mocundbulluh— 
Mocundbullub married Joynionee Dossee, by whom he had not a child. 
Before his death, he had desired Joymonee to adopt a s,orL~Mocundhidlub, 
died three years before his father Rajah Rajebullub, and a short time after 
he had desired his wife Joymonee to adopt a son. She did not adopt un¬ 
til after the death of Rajah Rajebullub her husband’s father. It was said, 
and found in an issue, that Rajah Rajebullub having heard of the instruc¬ 
tions given by Mocundbullub, to Joymonee, to adopt a son, acquiesced in 
those instructions~but the consent of Rajah Rajebullub could not have 
afiected the case. When it was expressed, he did not know who the boy 
to be adopted was. It is certain, as I take it, that his dii’ections alone 
could not have authorized an adoption made by the widow of his son— 
the directions of her husband or lord being necessary —on the 24th of 
March, 1824, it was decreed that Gowrbullub (who had been adopted by 
Jffymonee, in pursuance of instructions given'to her for that purpose by 
her husband Mocundbullub) was entitled to the estate of MocundbuTluh, 
and also to the estate of Rajah Rajebullub, 

The case was in Equity—between Gowrbullub, complainant, and J«^- 
gernothpersaud Mitter, Cosinot'h Mitter, Golucknofh Mitter, and Gopec- 
notli Mitter, defendants.. 

The defendants were nephews (i. e. sons of the sister) oiRajah Rajehvlr { 
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lub, who died possessed of a very large property. They were the heirs of 
Rajah Rajehullub, and would have been entitled to his estate, had Gotvr- 
btiUub not been adopted. 

It has already been stated that Rajehullub had an only child, Blocund- 
bullub, his son —Mocundbullub died in the Bengal year 1202, leaving a 
widow (Joymonee Dossee) but no child surviving him. A few days be¬ 
fore the death of Mocundbullub, he directed his wife (Joymonee) to adopt 
a son. Rajehullub (the father of Mocundbullub) survived his son about 
three years, and died in the Bengal year 1205. He did not leave either 
■ widow or child surviving him. Joymonee, after the death of Rajehullub, 
adopted the complainant Gotvrbullub, in pursuance of the instructions 
which she had received from her husband, Mocundbullub, in his life time. 

In the course of the proceeding, as some importance seemed to have 
been attached to the fact of Rajehullub having confirmed the instructions 
which had been given by Mocundbullub to Joymonee relative to the adop¬ 
tion, and as one issue was to try whether Gowrbullub had been adopted 
as MocmidbulluVs son, 1 enquired of the Court Pundits if it was necessa¬ 
ry, that at the time when Gowrbullub was adopted, it should have been 
declared, at whose instance the adoption took place—or that he was adopt¬ 
ed by the desire of Rajehullub, or of Mocundbullub, or of both ? The Pun¬ 
dits answered, that it was perfectly wnnecessmy —because nothing but the 
desire of her o%m husband, could sanction the adoption of a son by Joy¬ 
monee —that without this sanction, the adoption would have been utterly 
void —and that with it, the declaration tvould he superfluous, inasmuch as 
the boy must necessarily be adopted as the son of the acloptiug widow’s 
late, husband, and that it could not possibly be otherwise. 

Three issues, in which the complainant Gowrhullubi was ordered to b<!J 
|plaiutij9> were directed to be tried. 
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1st. Whether Joymonee (the widow of MocundhuUub) had authority 
from MocuiidbuUuh to adopt a son ? 

2d. Whether Joymonee (the widow of Mocundbulluh) did adopt <?otf»*- 
hidlub^ as the son of Mocundbullub? 

.3d. Whether RajebuUttb (the father of Mocundbullub) did authorize, 
•and assent to, the adoption of a son by Joymonee ? 

All these issues were found in the affirmative, or in favor of the plain¬ 
tiff Goivrbullub. 

The question of Hindoo law then arose, viz. Whether Gowrhulhch^ 
having been so adopted, became by his adoption, entitled to the estate of 
liajebulhtb, his adopting grandfather —for it was admitted that he did, by 
his adoption, become entitled to the estate of Mocundbullub, his adopting 
father. 

Upon this point, the two Pundits of the Supreme Court differed in opi‘ 
nion—one holding that Gowrbutlub was entitled to the estate of Mocund- 
buHub only—the other holding that he was entitled to the estate of Mo- 
eundbullnb, and the estate of Rajehulluh also. The Pundit who confined 
the right, of Gotvrbulluh to the estate of Mocundbullub, delivered to me a 
paper (of which the following is a copy) in justification of his opinion. 

“/Slatwc/m and Likhita, Harita, Vajnyawalcya, Vishnu, Nureda send He¬ 
rnia, are the seven sages that have ordained that sl given son, that is, an 
adopted son, is not an heir to kinsmen, but that he is such only to his 
adopting father; Jind Menu., Goutama, and are the three sages 

that have declared that he is heir to his adopting father as well as to his 
father's ki tsmeu. 
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“ In order to. reconcile these contending passages, the authors and; 
compilers of law treatises have advanced, that where such texts occur,, 
they intend adopted son of transcendent merits, and as such a meritorious 
son cannot be found in die present {Cali!) age, the author of the Dat/a- 
Maga has placed him among those who do not inherit kinsmen. 

Hence there is no disagreement between Menu and Jinmlavahana, tke< 
author of that treatise, who, in the beginning of it, says, that he has comr 
posed the work for the iaformation,jof such as /use themselves in contention, 
from not understanding the texts of Menu and other sages, and thereby 
makes appear the superiority of Menu, and the utility of his oton work, in. 
explaining the intent ‘oxid meaning oi Menu. Decisions, are not formed 
solely by the texts oi Menu, because without the assistance of commentators 
hi&true meaning'is cuidtn#, otherwise why a portion ox u fifth, 

portion of the share of a lav^illy begotten son, awarded to o. given sow is , 
not held legal, but only an one-share ordained him by Devala.^udL. 
other sages.” ^ . 

It will here be observed that this PwwdtY, has, as many Pundits hoioxo 
him, have, relied upon the efficacy of transcendent merits, for the pnrpose,. 
oi reconciling all differences of opinion—^but as he himself has informedus,, 
that these *■ transcendent, merits" are not to be found in the present 
age, he has,started another topic for controversy. The parties to the con? 
test in question, were Soodras ; and, as a preliminary to discussion, we 
ought to be told in what age of the world transcendent merits vieve expect¬ 
ed from Soodras, or, fcona any but those o£ the three superior classes. Con-* 
nected with Soodras, I find transcendent merits in the books, mentioned, 
onqe only- This point being settled, we are to decide, that transcendent 
merit is to be required, is not to.be, fmmd^ becauseit was expected.. 

US,hen it might have been.attained. There are distinctions between Soodras , 
^nd the other three classes, which are perfectly obvious—-and ope writer. 



^T^achispati) has^, as we have seen, denied to a Soodra the right of adop¬ 
tion at all, beeadse the (Sbodm cannot perform the sapranient of Homa, 
and the prescribed prayers— 2 X!Ld Jagannat''ha says generally, without ad¬ 
verting to distinctions of caste, that eminent devotion is not required in an 
adopted son, any more than in a son begotten.. If, as is acknowledged* 
transcendent merit cannot exist in the Kali age—it is not easy to conceive 
how it can, at this day, either create differences^ or reconcile them. At 
all events, ii transcendent merit be necessary to the inheritance of an adopt¬ 
ed son—and if transcendent merit is now “ to be found” it must follow 
■that the adopted son’s right to inherit, is, at this day, absolutely abolish¬ 
ed. To this conclusion, such a mode as that which our Pundit has had 
recourse to, for the purpose oi reconciling differences must obviously lead j 
and at denial of those fights, which are admitted by every day’s practice 
to exist, and which the Pundits themselves (except in special instances) 
never fail to acknowledge, must be the consequence. 

As the Supreme Court Pundits had differed in opinion, and as the case 
M'as of much importance on account of the magnitude of the stake con¬ 
tended for, and on account of the precedent Avhich it was to form,* I de¬ 
termined to get the best opinions which were to be obtained. It was sub¬ 
mitted to the Pundits of the Sudder Dewannee Adawlut, put as the case 
of A, B, and C, and the adopted son. They both declared that a soil 
adopted by C, the widow of B, was according to the statement, entitled, 
not only to the estate of B, but to the estate of A, the father of B. 

» 

After this, Mr. Williom Hay MaCnaghten, at my desire, translated the 
case and circulated it for the opinions of the Pundits attached to the 
•Courts in t!ie Mooftissil. They are all printed in the appendix— 1 have 
fjiven them, not from thinking them valuable in themselves; but because 
<m exhibition pf them will prove, better than I otherwise could prove, tiie 
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nature of information likely to be obtained from.the professional expound¬ 
ers oi Hindoo law. I have not attempted to arrange them according to the 
side of the question ^hich they favor, but have given them in the order ia. 
which they reached me^ 



No. 1. Bonares Cowrt of Appeal', 

No. 2. Zillah of Allahabad, 

No., 3; Zillah of Banda, 

No. 4. Northern d ivision of Bundlokund, 
No. 5. Bonares City Court, 

No. G, Zillah Jounpore, 

No. 7. Zillah Gbazeepore,. 

" No, 8. Zillah Mirzapore,. 

No. 9i Zillah Gorucfcpore, 

No. 16. Barelly Provincial Court of Ap¬ 
peal, 

No. ll. Zillah A«^a, 

No. 12. Zillah Alligurb, 

No. 13. Zillah Barelly, 

No. 14. Zillah Cawnpore, 

No. 15. Zillah Meerut,. 

No. 16. Zillah Saharunpore, 

No. 17. Moradabad, 

No. 18. Zillah Furruckabad, 

No. 19. Zillah Etawah, 

No. 20. Moorshedabad Provincial Court 
of Appeal, 

No. 21. Zillah Beerbhpom, 

No. 22. Zillah Dinagepore, 

No. 23. Moorshedabad City, 

No. 24. Zillah Rungpore, 

No. 25. Zillah Rajrthahy, 

No. 26. Zillah Bliagulpore, 


No. 27. Zillah Punieah, 

No. 28. Patna Provincial Court of Ap-- 
peal. 

No, 29. Zillah Behhr, 

No. 80. Patna City, 

No. 31. Zillah Ramghur* 

No. 32. Zillah Sarun, 

- No. 33. Zillah Shahabad,. 

No. 34. Zillah.Tirhoot, 

No. 35. Dacca Provincial Court of Ap¬ 
peal, 

No.. 36. Zillah Backergunge, 

N o. 37. Zillah Chittagong, 

No. 38. Dacca City, 

No. 39. Zillah Mymensingb, 

No. 40. Zillah Sylhet, 

N 0 , 41. Zillah Dacca Jelalpore, 

N 0. 42. Zillah Tipperab, 

No. 43. Calcutta Provincial Court of Apy 
peal. 

No, 44. Zillah Jungle Mehauls, 

No 45. Zillah Nuddea, 

No. 46. Zillah Biirdwan, 

No. 47. Zillah Midnapore, 

No. 48. Zillah Hooghly, 

No. 49. Zillah Jessore, 

No. 60. Zillah 24-Pergunnahs, 

No. 51. Zillah Cuttack. 


In the statement which was sent to the Pundits of these Courts, the 
name Raincrishna was substituted for Gowrbullub; the n&xae Ramhurry 
for Rajchullub^ the name Ramtooyioo for Mocundbulluh, and the name 
Hurrijipryahiorjoymonee, 
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Tlie case put tlien stood tlnis;— Ramtoonoo, (a Hiudeo,) in his last ill¬ 
ness, and a few days before his death, desires his wi£e Jlurrt/pr^ah, la 
adopt a son. RamloonoQ dies, leaving his father Ramhurry surviving him. 
Ramhurry, {Ramloonoo's father,) lives about three years after Ramtoonoo, 
and then dies, leaving neither widow nor child. A short time after tl^e 
death of Ramtoonoo, Ramhurry hears that he ^Ramtoonoo"') had given direc¬ 
tions to his {Ramtoonoo’s) wife to adopt a son, and he approves of those 
directions. Children of the brother* of Ramhurry were brouglvt to Rantr- 
hurry in order that he might choose one for adoption. He selected one of 
the children to be adopted by Murrypryah, {Ramtoonoo’s widow,) but its 
adoption was prevented by th& death of its father. Ramhurry, spoke of 
his intention to get Hurrypryah (the widow of Ramtoonoo) to adopt this , 
child, and he, {Ramhurry^ after having been disappointed by the death of 
the boy’s father, spoke of his having trusted to Hurrypryah, to select a pro¬ 
per person for adoption. Htirrypryah, after the death of Ramhurry, does 
select a proper person for adoption. In this case, it is now to be assum¬ 
ed, that Ramhurry directed his son’s widow {Hurrypryah) to adopt a son. 
Ramhurry dies, leaving neither wife nor child, and trusting to Hurrypryah 
to adopt. Hwrypryah does adopt a son {Ramcrishna) as the son of her 
late husband Ramtoonoo. This adoption took place according to the 
Hindoo law, with the usual rites and ceremonies. The question noM' is, 
Poes Ramcrishna, having been so adopted, become entitled to the estate 
of Ramhurry, or is he to be confined in his claims to the estate of Rcm- 
toonoo only ?” 

The defendants moved for a new trial of the issues—and a new trial 

* Thia is a mistake^ which however does not vary, nor affect the question. The children brought to 
jRamhurry were those of his cousin, riolrhis brother* If he had had a brotlier, he, and his sons, would 
have succeeded as heirs, in preference to the defendants, who were sons of RamUmrry s sister. The 
statement oC JRamhurry having had a brother who had sons, operates, if at all, against the plaiptifif* 
hut the circumstance is not noticed by any of the Pundits v^ho have given their opinions. 
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was granted, the defendants taking the order upon the terms of paying, 
within a certain time, the costs of the former trial to the plaintiff. These 
terms were not complied with, and the cause was set down for further 
directions. On the.24th of March, 1824, it came on to be heard. The 
defendants did not appear 5 and the complainant Gowrbulluh was declar¬ 
ed entitled to the estates of Mocundbullub, and of Rajah Rajebulluhj and 
the defendants decreed to account with him accordingly. * 

No doubt existed with respect to the right of Gowrbullub. Nor was 
there any reason to suppose that a second trial could have produced a 
result, different from the first—but in analogy to a practice of the Court 
of Chancery in England, we thought the defendants ought not to be bound 
by a single trial—considering them as heirs at law, who had been disinhe¬ 
rited hy the adoption. ' ‘ 

The next case I shall mention, is one to which I have before alluded-*' 
one, in which the adoption by a Brahmin, of his sister's son, was declared 
valid. This decision, W'as manifestly tvrortg —and opposite to all autho¬ 
rity, except the depositions of some Pundits, who by their testimony upon 
oath, led the Court into error. If this decree is to be rejected as law, it 
ought at least to be retained as a lesson; for it inculcates the danger we 
incur, by abandoning ourselves to the guidance of Pundits, if we wish to 
do justice between contending parties. 

From an extract out of a letter written by Sir William Jones, which I 
have given in my Prefiice, it will appear that he thought a confidence in 
native lawyers was perilous Owhen, they could have the remotest interest in 
misleading the Court:' Experience has proved that his fears were well 
founded—and as he has given us to understand that however vigilant the 
Court may be, the native lawyers might without much difficulty practice 
deceit; we ought not perhaps to blame the Jndge.s before whom the cause 

Ramchunder Chatterjea v. Sumboochunder Chatterjea, was tried. 
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The case \vas this,'T—The parties were all BraJmins, oxiii Pitnchaymud' 
Chatterjea, being childless, adopted i?«wc/m»</er who was the 

son of Ramlochmd Bonarjea, and Seebsoondaree Dabce. Seebsoondaree, be¬ 
ing the suter of Pnnchantmd, the adopting father. Sumboochundtr Chatter^ 
Jett, the brother Of Punchamind, upon Pnnchanund s death, took possessi¬ 
on of his property. In 1809, the adopted son, Rmnelmnder, then an in¬ 
fant, (by his next friend who was Ramlochund Bonarjea his natural father) 
filed his bill against Sumhoochunder Bonarjea for a partition and account 
of the estate which had been joint between Punchannnd (the adopting fa¬ 
ther of Ramchunder) and Sumboochunder—Sumbooclmndet\ by his answer, 
relied, first, npon the insanity of Pnncitanund, which he alleged, render¬ 
ed him incapable of performing any act by which he (Sumboocimnder) 
ought to be bound. This part of the defence, seems to have been after¬ 
wards forsaken. But he relied, secondly, upon the Hindoo law by which,, 
he averred, that the adoption, by a Brahmin, of a sisters son, was forbid¬ 
den, and the act therefore in valid, and of no effect. It was upon this ground, 
that the adoption was contested— Ramchunder, the complainant, had been 
adopted by Punchanund, in August, 1804;.— Punchamind did not die until 
February, 1807. The bill, as I have already stated, was filed in 1809. In 
November of that year, an issue was directed to try whether or not Ram- 
chunder, the complainant, was the adopted son oi Punchanund. In July, 
1810, a verdict was found in favor of Ramchunder, by which verdict the 
adoption was confirmed. On behalf of Sumboocimnder (the defendant) 
the law was relied upon throughout. In August, 1810, the cause coming 
on for further directions, the complainant Ramchunder, W as declared to be 
the adopted son of Punchamind, and entitled to his (JPunchanund's) share 
of the joint estate.. 


The right or the wrong having been thus declared, no further proceed¬ 
ings were had .in the Supreme Court^—and Ramchunder having been ablq. 
to satisfy the Judges that a Brahmin might legally take the son of his 
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oion sister in adoption, SumhoocJinnder might well be distrustful of the Ju- 
dichture. There were not any further proceedings at law. Sumboochim- 
der acquiesced in the decree, which declared that the adoption of Ram^ 
thunder was valid—and the rest was adjusted by arbitration, 

Gunganarain Chatterjea was the father of Punchanund and Stmboochun- 
der; and it was for Punchanund’^ share of the estate which had de¬ 
scended from Gunganarain, that Ramchunder filed his bill, claiming it as 
Punchanund's adopted son. 

Sumhoochunder, whatever are his rights, may now be shut out from his 
remedy. Upon this question it would not become me to speculate-.-but 
although many Pundits upheld the validity of that adoption by which he 
was defeated, I do not believe one, except while a suit was depending, 
could be found to declare, that an adoption of his sister’s son by a Brah¬ 
min, is an act to be sustained by the Hindoo law. 

The doctrine which prevailed in the case of Ramchunder Chatterjea T. 
Sumboochunder Chatterjea been, I may say, overruled by a subsequent 
proceeding in the Supreme Court. 

This proceeding is curious in itself, and as it involves many considera¬ 
tions relating to the Hindoo law, a concise statement of it may be thought 
desirable. 

Luckinarain Tagore {s. died possessed of considerable pro¬ 

perty, movable and hmnovable. Mostly,,! believe ancestorial ; but that cir¬ 
cumstance was not relied upon in any stage of the cause. Three wives, 
viz. Sree Moo fee Taramonee Dabee, Sree Moolee Shagahuttee Dabee, and 
4Sree Mootee Dagmnbaree Dabee survived him f and at the time of his death, 
he had not a child. 


OF ADOPTION'/ 


K59 


' jLucIcinamin made a will, by which he left 5000 rupees to each of his 
wives, and JOOO rupees, in addition to the 5000, to his second wife 
gavuttee. 

In his will he recited the pregnancy of his youngest wife Dagtmharee, 
and declared that her child (son or daughter) should be thd possessor of 
his wealth. He constituted Juggomohun Mullick his executor— 
piolnm Mullick some time after this died, having made a will, and consti¬ 
tuted Bustom Doss Mullick his executor. In this state of things, it Was 
as.smned, and received as a matter of course, that Bustom Doss Mullick 
became the executor of LMckinarain Tagorci 1 am particular in noticing 
this, because it may serve to show the extent to wjbich the wills of iBri- 
^oos are recognized in the Supreme Court. 

(fuggomohun, as executor of Lnchinamin had possessed himself of XmC- 
fiinaruitils property—and Bustom Doss, as executor of Juggomohun, po:S- 
is.essed himself of it, after Juggotrwhun’s death. 

dn the 7th of November, 1814, and thirteen days after the death of Buc- 
Jcinarain Tagore, liis youngest wife Dagumbctree was delivered of a sotjt. 
'J’his son died ip seventeen d*^ys after his birth. 

If Luckinarain had died intestate, this son must have succeeded to hia 
poperty as heir at taio; and Dagumbaree, his mother, Surviving him, 
would incontestabfy have succeeded to the property as his heir— 
parain however, made a provision by ins will, in case ot the death of this 
child with which his wife was ensient. Jn the event ofits death, be di¬ 
rected that hfe widows- sliould: adapt a son. I f they could not all agi'ec in 

]the selection of a boy for adoptioil, he directed that one should be eiioSen 
l)y hxH first and second widows, Turamonee and Bhagabuttee. If tlm fi/sf 
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and second widows could not agree in the selection, he then directed that 
a. boy should be chosen by his second and third widows JBhagabuttee andj 
Dagumbaree, It will be seen that the secottd widow Hhagabuttee, was 
in any case, to have a voice in the selection of a son for adoption. From 
this provision, and frona the additional thousand rupees which he gave to 
her, it clearly appears that she was the favorite, and the one in whom he 
had most confidence. 

In 1818 , Dagumbaree, the youngest widow, and mother of the child, of 
Xjuekinarain, filed her bill against Tammowee and the other, 

tyo widows, and against iH/w/hcA, the executor of her hus¬ 

band’s executor, 

- . 

By this bill the complainant Dagumharee, affirmed her right to the estate 
of. her late husband, in consequence of her having had a sou by him, whose 
he'r she stated herself to be by the Hindoo law. She prayed an account', 
and to be put into possession of the estate of her husband Luckinaram. ^ 

To this bill an answer was put in by JBustom Doss Mullick, admitting 
that as executor of Juggomohun, who was executor of Luckinorain^het ^ 
Dustom Doss, did possess himself of Ztuekinarain’s estate, and that he was . 
then in possession of it. He admitted also, the birth of a son, and his death, 

the bill set forth y but he denied that the complainant was entitled to 
the estate of Luckhiarain —and he relied upon the will, by which the adop¬ 
tion of a son was directed. He denied the complainant’s right to an ac. 
count of Luckinarain’s estate, and insisted that no person had a right to 
such an account, except a son to be adopted according to the terms of Xjug- 
kiparains tvill. The other-two defendants put in a joint answer, to the 
s^e effect with that of Bustom Doss Mullick. 

The will was established, a .J directions were given for the adoption 
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of a son according to its provisions. Such vexation as might have been 
foreseen, was the consequence. The widows could not be brought to 
concur in the selection of a boy for adoption. A reference was then made 
to the master, who was directed to enquire and report to the Court, con¬ 
cerning the fitness of a boy to be adopted as the son of iMckinarain Ta¬ 
gore. The master reported in favor of Taraeomur Surmono who had been 
nominated for adoption by the second widow Sree Mootee HhagabutteB 
Dabee. This boy was the son 0/Bhagabuttee's 

The Master’s report was confirmed, and this furnished matter forfurthet 
contention. The boy Toracotnav was to be adopted-“but the question 
was, which of the three widows had a right to receive him in adoption. 
The law is clear, and was undisputed. The boy could not be received 
by the three widows jointly. He must be received by one of them—i 
and would then be considered as the son of Biwkinarain and the widow 
hy whom he had been received— about this there was not, because there 
eonh| not be, any dispute, 

- Had it not been for the natural relation in w hich the child stood to Bha- 
gabuttee, the second widow, the Court, considering the jneference which 
had been given to her by her husband, might probably have declared her 
the properest person to act as adopting mother. But it was a family of 
Brahmins, and her claim was impugned upon the ground of relationship, 
it being argued that she could not, without incest be the mother of her 
uncle’s son. Tlie ai-gumeu^ was supposed to be conclusive, for she withj* 
iJrew tier |>reteafc>ioiis. 

There was no dispute as to the eligibility of this boy. He might have 
been adopted by Luckmarain himself, but not as iJte son of Bha^abutfeet 
jvlto was hi«i |itst cousin, 

y I 
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The first widow, Taramonee, founded her claim to receive this child up-* 

seniority. The thiid, Dagmnharee, founded hers upon the fact of hei" 
having borne a spa tp her deceased hrisband. 

The Master reported in favor of the first widow, and the Court confirm* 
^d his reportnot from, a conviction of its having been right, but because 
it was not opposed, and because it did not appear that the third widow 
ought to have been prefeiTed. 

1 have added the will of Luckinarain, the Master’s report, and the opi- 
ntions which were given by the Pundits in his office, to the appendix. If 
these opinions do not impart knowledge, satisfy curiosity, or remove doubt, 
they will at least prove the deplorable state in which ministers of justice 
are placed, when they have recourse to Pundits for an exposition of the 
’JjSmdoo law in a depending cause. 

Those who acted for the second widow would have held fast by heiJ 
claim, if they had not known it to be untenable—among the parties to this 
contest, there was not any inclination to concede, or to accommodate— 
and if the managers for JBhagavuttee were riglit in relinquishing her pre¬ 
tensions, the Court’s decision in the case of Ramchunder v. Sumbooclmn^ 
der, must have been wrong. 

Incest, was the ground upon which the objection rested in each case—* 
and it would be absurd to say that a man might be the adopting father of 
his sister’s son, yet that a woman could not receive the son of her uncia 
in adoption. If the latter case may be said to have been decided, the for¬ 
mer must be admitted to have been overruled. 

The bill of the third widow Dagumharee was dismissed; and the will 
of her husband Luckinarain was established as to all its provisions. 
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■ I now hear that the right of Bhagabultee to receive the child in adopli- 
<5% was not abandoned by her advisers ; but that Dagumharee\id.\\ngheen 
excluded, she {Bhagavuitee) contented with the preference given to 
S'itratnmiee. • 

This may be so—but I can affirm (the whole proceeding having taken 
place under the will oi Luckinarain) that the Court was inclined to prefer 
Bhagabultee to either pf the other widows, and would have preferred her, 
tf it had not been deemed that she was disqualified by her relationship to 
the child. 

I know that Bhugaluttee contended before the Master for this right-^- 
|hat the Master reported in favor of Tarammee —and that Bhagahultee 
not oppose the confirmation of his report. 

1 have however, conversed with a gentleman who was professionally 
employed on behalf of Bhagabultee, and he tells me that his client did 
not renounce her right, but voluntarily gave up the contest when she found 
that Dagumbaree was to be excluded. He said that the advisers oi Bha- 
gabuttee did not think her disqualified to receive the child on account of 
her relationship to it, the adoption being in fact Luckinarain s; and as 
there was not any relationship between him and the child w liich could 
have prevented him from adopting it, the competency of any one of his 
widows to receive it as his, could not be disputed. 

♦ 

If Luckinarain had been related, as Bhagabultee w'as, to the child in 
question, it is not said that he himself could have adopted it, or that it 
could have been adopted as his after his death. 

That Luckinarain might have adopted this child, related as it was to 
Bhagabutlee, is admitted—but does it follow that he coidd have adopted 
\i as hers? 
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It is usual, but not necessary, to adopt a boy as the son of its adopting; 
father and one of his wives. I do not assume any thing wlien I say that, 
JBitagalmttee could not after the death of Luckinarain receive this child as 
his ; if, he in his life time, could not have adtipted it as his by her. The 
child being adopted after Luckinarain s death, is ado[)te^ as his to all in¬ 
tents and purposes, as it would have been, had the adoption been made in 
his life time by himself—and the tvidow who receives a child adopted after 
her husband’s death, is, in relation to the child, exactly as a wife would 
have been to one w'ho had been adopted as hers, by lier husband in his 
life time. The question then is this—could Taracomar Surmonoh'Axe been 
adopted as the son oiLuckinarain and Bhagabutiee ? 

It appears to me that for the purpose of qualifying him to adopt this 
boy as hers, or for the purpose of qualifying her to receive it after the death 
of her husband as his, we must go the length of denying that the prohibi¬ 
tion is founded upon natural relationship, or make it evident that incest i» 
permitted as to females, although prohibited as to male. 

It is upon natural relationship alone, that the restraint is placed. The 
hoy is supposed to have been born of the wife, or the widow by whom he 
is received in adoption. Could he then have been begotten without incest 
by the man whose child he naturally is, upon the w'oman who receives 
him in adoption? This must he the criterion unless we discard the prin¬ 
ciple as it may affect females. Unless we say that a woman may guilt¬ 
lessly be the mother of a child by her uncle, although a man cannot, witlj* 
out crime, be the father of a child by his aunt. 

yiewing the case in this light, and admitting that the individual might 
have been adopted by Luckinarain himself, or by liis widows in pursuance 
of his will; I am satisfied that Bhagabuttee could not either in the life 
time of her husband, or after his death, have received this boy as bis me; 
ther, in adoption. 
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- I hate a great respect for the opinion of the gentleman ’who thinks dif¬ 
ferently—and I felt myself bound to rectify my own statement when I 
discovered it to be erroneous. 

1 did conceive that the claim of Bhagahuttee had been abandoned as 
untenable, and when I discovered that this was not the case, I thought it 
proper to state some of the reasons, for which it ought, in my judgement|, 
if insisted upon, to have been rejected. 

Tetracomar, the boy wdio was thus adopted, is since dead. In specu¬ 
lating upon the consequences of his death, many considerations have pre¬ 
sented themselves, which had not formerly occurred, to my mind. 

If a woman be empowered by her husband to adopt a son, and if she 
doe.s adopt one accordingly; it has never, I believe, been declared by 
any writer that this power can go beyond the adoption of one, or, without 
special authority from the husband, be extended to the adoption of ano¬ 
ther, if the first adopted should die. The power is not enlarged, by be¬ 
ing derived from a will—and the testator’s intentions cannot prevail, if 
they are found to be inconsistent with the law. 

From what has taken place in the Sadder Betvannee Aclawlut, it must 
he admitted that a man may confer upon his wife the power of adopting 
provisionally j but we . must bear in mind that Xiwc/cfnarawi did not make 
any prospective arrangement extending beyond one adoption. This one 
was to take place if the child with which Xyagumbaree'v/s.s pregnant, should 
die. The child with which she was pregnant did die, and one was adopt¬ 
ed according to the power which had been given by Luckinarain to liis 
widows. The child so adopted is dead, and can he now be replaced by 
another adoption, under the provisional authority by which his wives were 
eihpowered to adopt one child ! 
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By the authority of one case LucMnarain might lawfully make the pro, 
vision which he made for the adoption of a son—-by the authority of ano-r 
ther case, he might (as I conceive) have empowered each of his wudow^'' 
to make a separate adoption—by the authority of a third case, he might 
have empowered the adoption of a second son, even if a son adopted by 
himself in bis life time, had continued in being. Ail this we have authority' 
for saying a man may do by an express and specific declaration of his will,, 

Is it to be presumed, if a man desires one son to be adopted, that this 
is clearly expressive of his wish to be at all events represented, and that 
the adoption is therefore to proceed toties fuoties until this object shall '> 
have been finally accomplished? We have, if such a presumption be hit 
tioduced, to ask how far it is to be extended ? If the boy who was adopt' 

ed on the death of Dagumharees son, Imd lived until he attained the ago 
of sixteen years and then died, ■yvould the widows of Liichinarain have 
been authorized to adopt another in his place? Or if he had died at 
more advanced period of life, leaving daughters only surviving him, would, 
the authority to adopt still have continued to the widows ? Qr if he had 
left sons, would the power of the widows to adopt have revived, upon th^. 
death of those sons ? 

liivery Hindoo., must, for the purpose of his redemption from the helj 
called put, be supposed desirous of being re})resented by a son. Yet 
adoption is not.permitted even if he is known to be so—nor tolerated if 
does not give special instructions for the purposp, 

Presumption will be strengthened or invalidated by circumstances, and 
m this case JLuckinarmn was not anxious about a male representative, for 
if his wife had produced a daughter, adoption was* not to have taken, place, 

I shall not obtrude any opinion of my own upon the reader, but content i 
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myself with giving snch information as 1 can collect from the reports of 
the Sudder Dewan7iee Adaivlut. 

In the case of Shamchunder and RoodercJiunder, appellants, and Na- 
rayni Dahee and Ramkishor Rai, respondents, cause 4 of 1807, the cir¬ 
cumstances were these— Kishenkishoi' Rai, having a considerable proper¬ 
ty, died without issue, leaving two widows surviving him. The two wi¬ 
dows were Rullwn 31ala^xiA Narayui Dabce—Ruttun iWa/a adopted a son, 
Nundkishor—and she and Nundkishor both died. After their death the 
other widow Narayni Dahee adopted Ramkishor Rai. It is to be regret¬ 
ted that the report does not state the terms of the authority which was 
given by Kishenkishor to his widows, but in most other respects, the case 
is satisfactorily reported. 

Kishenkishor had had a brother named GopalkisJior —and he Gopalki- 
shor had adopted a son named Joogulkishor. This Joogulkishor, npon the 
death of Nundkishor, claimed one-half of the estate of Kishenkishor, he 
(Joogulkishor) being the adopted son of GopalkisJior, the brother of Kish¬ 
enkishor. It would appear that he admitted the right of Narayni Dahee 
as surviving widow of Kishenkishor to one-half of his estate. This suit 
was instituted in the Zillah Court of Mymunsing, and Judgement was givr 
en in favor of J oogulkishor, by which he obtained one-lmlf ot Kishenki-> 
shors estate. 

The appellant^ then instituted a proceeding in the same Court, alleging 
that Narayni Dahee had not been duly empowered to adopt a son, and 
that they, upon the death of Nundkishor, (who had been adopted by Rut¬ 
tun Mala,) were, as nephews of Kishenkishor, heirs to the whole of his 
estate. The appellants were sons of Kishenkishor's half brother JLuckhi- 
narain, 

VT 
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In the former action brought by Joogulkishor, the power of Naraijni to 
adopt came in question. It was said to have been verbally given to her 
by Kishenkishor; but it was not thought to have been sufficiently proved 
—and Joo<^ulkishor would have failed in his suit it the adoption of Ram- 
A’ls/jor by had been deemed valid. 

The Zillah Judge conceived the decision which had taken place in the 
suit commenced by Joogulkishor to be conclusive against Sliamchunder 
and Rooderchunder, (the appellants) and judgement was given against them 
with costs. 

Against this judgement, Shunichwidf/r and Rooderchunder appealed to 
the provincial Court of Dacca, and the result (as it relates to the present 
question) was, that the Dacca Court was satisfied with the evidence which 
had been given in the Zillah Court respecting the authority of Naragni to 
adopt a son, and held that Ramkishofs adoption by her was legal and valid 
—therefore that Shamchunder and Rooderchunder were not entitled to any 
part of Kishenkishor s estate ; and their appeal was dismissed with costs. 

The case now stood thus—the authority of Naraynito adopt was deni¬ 
ed by the Zillah Court, and admitted by the provincial Court of Dacca. 
It was because Ramkishor was held not to have been duly adopted, that 
Joogulkishor was decreed one-half of the estate of Kishenkishor by the 
Zillah Court-^-and I should have supposed that Ramkishor must have 
been considered as entitled to tlie whole of iTisAeMAis/iors estate, when 
he was declared by the Dacca Court to have been duly adopted. 

It is true that he ultimately succeeded to the whole of the estate of 
Kishenkishor his adopting father—but he did not succeed to it all as Kish- 
enkishor's heir; for he took half as the heir of Nundkishor who had been 
adopted by Ruttun Mala, and Nundkishor had died before the adoption of 
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Ramkishor took place. This is a most material fact; and we cannot im- 
derstand the principle upon which the final decree of the Sudder Dewannee 
Adawlut turned, without knowing particularly the instructions which were 
given hy Kishenkis/ior to his widows. If authority had been given to 
each to adopt severally a child, then the question whether one of the chil¬ 
dren so adopted, would be heir to the other, might have fairly arisen—but 
if Kishenkishor had given authority to owe of his wives to adopt, and 
son adopted by her failing, then authority to the other to adopt, I cannot 
conceive why Ramkishor did not take the whole estate as heir of Kishen- 
kislior, or how he could take one- half of it, as heir of Nundkishor. 

It appears probable that these were the powers which were given by 
Kishenkishor; for we must suppose, if the widows had each the pow-> 
er of adoption concurrently, that each would have exercised the power 
soon after her husband’s death. We may well believe that Ruttun Mala 
did not allow much time to elapse before she adopted a son. We are not 
told w hen Nundkishor tlie son adopted by her, died—but she survived her 
husband twenty years, and it was not until after her death that Narayni 
adopted a son. This is certainly extraordinary, if her power to adopt 
had been concurrent with that of Ruttun Mala -—but we are left in the 
dark as to this irnportant fact, 

Shamchunder and Rooderchundert having been defeated in the provin¬ 
cial Court of Dacca, appealed to the Sudder Dewannee Adawlut. I shall 
give the proceeding there in the words of the report;—“ the pleas set up 
by them against the foregoing decrees were, 1st. that the adoption of the 
respondent; Ramkishor, being a second adoption in the family of the same 
man, was illegal;—2d. that even admitting two adoptions to be legal, one 
adopted sou could not succeed to the property of the other adopted son, as 

fbe coilatergl heir. The questions of Hindoo law, connected with the 
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case, were proposed by the Court to their Pundits in the following form 
—•after the death of Kishenkishor, Zemindar of t\\^ four-ana estate, with¬ 
out issue, his elder widow having’ adopted Nundkishor, and when the 
elder widow and Nundkishor died, his younger widow having adopted 
Jtamkishor, and claims to the estate having been preferred by Ramkishorf 
by Joogulkishor the adopted son of Kisheftkishor's brother, and by Sham^ 
chunder and Rooderthunder, sons of Kishenkishor's half-brother, which of 
the claimants is heir at law to the property ? And in the case of two adopt¬ 
ed sons of a common adoptive (adopting) father, can one on the decease; 
of the other, succeed to his property as the collateral heir? In answer to. 
this reference it was stated by the Pundits that if, after the death of Kish- 
enkis/ior, his elder widow, duly authorized, adopted a son, that son was 
proprietor of the estate—and if, after the death of that son, the younger 
widow also adopted a son under dtte authority, then, provided the adopted 
son of the elder widow left no issue, or hr other hy the mother who adopted 
Mm, his property would devolve on the adopted son of the younger widow 
of Kishenkishor, and not on the adopted son of Kishenkishor's brother, or 
on the sons of his half-brother. The succession of one adopted son is vested 
in the other adopted son, as being the nearest collateral. The Court of Sud- 
dcr Dewannee Adawht agreed with the provincial Court of Dacca with 
respect to the adoption of Ramkishor by Naraytii Dahee being proved to 
have been duly authorized; and, as under the above opinion of the Pundits^ 
it appeared that two adoptions in the same family are valid, that an adopt¬ 
ed son succeeds collaterally as well as lineally in the family of his adop¬ 
tive (adopting) father, and that Ramkishor was the rightful heir of the 
whole four-ana estate in contest, the claim preferred to it by the appel¬ 
lants was pronounced inadmissible. The appeal was in consequence dis¬ 
missed by the Sadder Dewannee Adatvlut with costs.” 

The following “ Remark” is added to the report:—"The right of a son 
by adoption to inherit from his collaterals in the family of his adoptive 
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(adopting) father, was established by the decision of this cause, as well af 
the. lawf Illness oi two successive adoptions^ by the tvidotvs of the same person, 
under authority for that purpose, from their husband” 

The next case I shall mention, does not entirely supply the defect of 
statement in the one above mentioned—but it does so in part ^ tor it shows 
that several children may be adopted, in virtue of authority given by a 
Hindoo; or even more, that his wife may adopt a child after his death, 
if authorized so to do although the child adoj>ted by himself in his lif^ 
time, be living when the second adoption takes place. 

It does not indeed tend to show, that a woman related to a child with-! 
in the prohibited degrees, can receive it in adoption ; but it is given as the 
opinion of a Pundit (whose opinion however was afterwards overruled) 
that there is hot any authority for a husband to adopt on account of a par* 
iicular wife, and that a son adopted by him renders service to all the tvives. 

This is the case of Goureepershaud Mai, appellant, and Jyinala, respon¬ 
dent. 

Mussummaut Jymala on the part of her infant son Sheopershaud, a mi¬ 
nor, brought an action in the Zillah Court of Dacca Jelalpoor for the 
recovery of land. The plaintitf sued for ayowr-awn*’share o(i\\epergunnah 
Casimpoor. She stated that eight-anas" share of it had been the hereditary 
property of her husband ; who had another, and a senior wife named Par* 
butee. That he, being childless, had in the Bengal year 119}), given 
permissioir to each of his ivives to adopt a son, and that he had himself in 
pui’suance of tliis permission, adopted (the appellant) Goureepershaud on 
account of his senior wife Parbutee^ That he (thelmsband) died in the year 
1204, and that in consequence of the permission slie (^Jymala) had re¬ 
ceived from him, she in 120b adopted Sheopershaud upon her own account. 
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and that he (Skcojpershaud)hecame thereby entitled to one half of thec*>/ji« 
anas share of the pergunnah which had belonged to her husband. 

The Defendant (now appellant) answered that Jymala had not got per¬ 
mission from her husband to adopt a son ^ an'^ that under any circumstan^ 
ees the second adoption was illegal. 

The Zillalt Judge without enquiring as to the disputed facts, put the 
following question to his JETwrfoo law officer Supposing the adoption 
of S/teoperslmd to have taken place as stated by the plaintiff; that is 
subseQuently ’to the adoption oj GoureepersJiaudy and to the death of her 
husband, though agreeably to his pertnission ,* is such subsequent adoption 
valid, and does it entitle the person so adopted to share in the estate or 
not 1” The answer was as follows :-t?‘ If a childless person adopt a son 
for the sake of liis obsequies, the adopted son becomes like a son of the 
body ; he may also, if unable to adopt a son himself, authorize his wife to 

do so_and if (with a view to having more than one son at the same time) he 

authorize his two wives each to adopt a son, it is legal. But in this in¬ 
stance it is stated, that the imsband himself adopted a son on account of his 
first wife. There being however, no authority for his adoption on account 
of a particular loife, the son adopted by him renders service to all his wives; 
and hence, any previous permission ^given by the husband is annulled by 
his own subsequent act. Duripg the Ih^ time of a son so adopted, the 
wife cannot adopt another. But the son adopted by the father shoiild 
make a suitable provision for his widow.^ Upon the authority of this 
opinion the Ziliah Judge dismissed the suit of Jymala with costs. 

She appealed to the provincial Court of Dacca. —-And by this Court the 
appellant (Jymula) was desired to establish by evidence, the facts upon 
which she relied. She accordingly proved that she had authority from 
Ijer husband to adopt, and that in pursuance of such authority she did 
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adopt in due form of law. With respect to the authority given for the 
purpose of adoption, it was proved that the appellant remonstrated with 
her husband on his having given a son exclusively to the rival wije, and 
that she had begged permission to adopt one immediately upon her own ac¬ 
count, and that her request was granted ; but, that the husband expressed 
an expectation that she herself would produce offspring, and requested 
that she might tvait the result of a few years. The provincial Court being 
satisfied that authoi'ity had been given, and that the ceremony of adoption 
had been properly performed, put the following case for their Pundit's 
opinion:—■“ A Hindoo had two wives, and gave verbal authority to each 
of them to adopt a son ; afterwards he manifested his intention in favor of 
his first wife, by adopting a son for her. . After the death of tlie Hindoo, 
his second wife under his authority, adopted a son. By the law current 
in this country, to whom does the estate (movable and immovable) of the 
deceased person descend, and in what shares ?” The answer was, that the 
two adopted sons were entitled to inherit the estate in equal proportions —. 
and the provincial, reversed the decree of the Zillah, Court, There was 
an appeal from this revei-sal to the Sadder Dewannee Adawlut, and the 
judgement of the provincial Court of Dacca was affirmed. The Sadder 
Dewannee Adawlut declaring that, “ if a man having two wives give au¬ 
thority to each to adopt a son, and afterwards, in concurrence with his se- ^ 
nior wife adopt a son, and after his death, the second wife in pursuance of 
the authority originally obtained from him adopt a son, the adoption by 
the second wife is not legally valid; because, if a ])erson giving permis¬ 
sion, ^.fterwueeds himself does the thing permitted, the permission given 

TO ANOTHER BECOMES BY HIS ACT VOID. All the property of the deceas¬ 
ed devolves on the son adopted by him,” 

The report then goes on—" But it appeared from the evidence of the 
respondent's w'ituesses in the provincial Court, that the permission grant¬ 
ed originally by the husband, was confirmed, to the second wife after he 
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had made an adoption in favor of his senior wife, and that the permission 
was partly conditional, from his request (founded on the.expectation of 
his second wife’s producing offspring) that it should not be acted upon in- 
mediately. The Pundits were therefore required to state Avhether these 
circumstances would alter the nature of the case—to Avhich they replied, 
that under these circumstances, the desire of the adoptive (adopting) father 
being obviously to have mOny sons (Avhich was a laudable desire) his estate 
real and personal should be shared by each of the adopted sons in equal 
proportions. On consideration of the above opinion, establishing the lega¬ 
lity of two successive adoptions by two wives under authorjity from their hus¬ 
band ( which corresponds with the decision of and JRooderchun- 

der V. Narayni Dabee read Ramltishor) the decree of the Provincial Court 
in favor of the respondent, appeared just and proper. It was accordingly 
affii'med with costs, against the appellant, who w'as directed to account to 
the respondent, for half the profits of the estate which had accrued during 
the period of his sole possession.’’ 

This case cannot apply to that which may arise out of Luckhinarain's 
will, for here specific permission to the wife was proved ; and the decision 
seems in a great degree to have turned on the obviousness of the adopting 
father’s desire to have wareiy sons. 

In the case of Mussummaut Solukhna against Ramdulol Pande, Luckhi- 
narain and Hureepryah Munee, Sud, Dew. A.daw. Rep. 1811, cause 5, the 
Pundits among other things, gave their opinions that “ when a woman 
under authority, from .her late husband fid opts a son, thenceforward the 
ceremonies must be performed by the adopted son in whom the right vests, 
and not by the widow,” also, f f a Zemindar have two wives, and by the 
^rst (who is deceased) a son eleven years of age, and no son by the se¬ 
cond ; in such case it is not lawful for the Zemindar, on the representa- 
lion of bis second wife, that there would not be cordiality between her and 
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the son of the first wife to give authority to his second wife to adopt a son 
in case of disagreement with the first wife’s son. 'Kni provisional author 
ritif to adopt in the event of the death of such son toould be lawful. And 
if a Zemindar, having a son of his body, with the consent of such son, 
lOR from a wish to have more sons, for the performance of religious rites, 
give authority to his wife to adopt a son, such authority, according to the 
shaster and usage of the country, is lawful.’^ ■ , 

The Court, it appears, did not acquiesce in the whole of this opinion—• 
for the report goes on to state “ whether a Hindoo, having a son of his bo- 
dp, can, in any case authorize the adoption of a son, during the life time of 
suck son of his body, appeared to the Court an important question of law, 
not fully investigated or settled; but which, without proof of authority for 
the adoption having been delegated to Sogunda, it was not necessary to de¬ 
ter rnine in tjiepresent instance'' 

It is certain if there be a begotten son, that adoption is prohibited. 
There aye, to be sure, excepted cases; but they all go to. prove that if the 
begotten son be not insane, or otherwise disqualified for a performance of 
the exequial rites of his ancestors, a son cannot be adopted. 

There is something to be found in the books, wh}ch countenances an 
opinion that a son may be adopted with the consent of him who had been 
born of his father. Of this it may be said '■'•volenti non fit injuria," but 
such a consent is unlikely to be asked, and more unlikely to be accorded. 
A father, if the son^s concurrence in such a case, be necessary, cannot rea¬ 
sonably expect to obtain it. Where there is mental infirmity, or profli¬ 
gacy amounting to a contempt of his religion in the son, the father may 
adopt of his own authority. Jn such cases there must be an incapacity 
to. grant coi^ent, or a will to deny it; but the one would be usejess, and 
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the other unavailing. If however the father should be desirous of adopt¬ 
ing "from a wish to have more sans,” I know not the authority upon which 
he can effect his purpose—1 incline to think there must be a typographi¬ 
cal error in the report, that the Pundits did not give their opinion in the 
disjunctive, but said that a person “having a son of his body,” may “with 
the consent of such son” and “ from a wish to have more sons” “give 
authoi'ity to his wife to adopt,” &c. 

Reading “ and” instead of “ or,” will be more in conformity with the 
opinion as it related to the case which was submitted to the Pundits —and 
I the more incline to think there is an error of the press from this consi¬ 
deration. We have no provision made by the Hindoo law for a son adopt¬ 
ed after the birth of a begotten son—all that is said relates to sons adopt¬ 
ed, if a son of the body should he horn after the adoption. Tliere is no au¬ 
thority for giving a son adopted after the birth of a begotten son, any share 
of the estate—nor any instance, as 1 believe, of such an adoption having 
ever taken place. 

But none of the cases I have mentioned, will apply to the question 
which may arise out of Luckinaraiu Tagore's will—not one of them pro¬ 
fesses to go the length of authorizing a deceased son, whether begotten or 
adopted, to be replaced by another, unless special directions have been 
given for the purpose. 

I am possessed of a publication, entitled, “ Notes of cases in the Court 
of the Recorder, and in the Supreme Court of Judicature at Madras.” 

The work, in its 1st volume, contains the report of a case upon adop¬ 
tion—that of Verapermal Pillay v. ^Harain Pillay ^ al. It was decided in 
the Recorder’s Court in the year 1801. 

In this cas e, there are, in my humble Judgement, some positions incon- 



sistent with the Hindoo law, as it is prevalent in any part of India ; and 
I have therefore‘offered such comments on them, as induce me to think 
the Eecorder’s decision ought not to be received as a precedent: not by 
any means arrogating to myself the rigid of determining, but conceiving 
it proper to state nay objections to doctrines, that militate against those, 
which an enquiry of some labour has convinced me ought to be received. 

Sir Thomas Strange, who decided the case as Recorder of Madras, is 
himself the Reporter of it. The report was published about fifteen years 
after the decision. 

The adoption of Verapermal Pillay was according to the Dattaca form. 
And lie was declared to have been duly adopted, although he was not 
related in the male line to his adopting father, although he had attained 
the age of twelve ye'Ays, although it was assumed that he had undeigone 
the ceremony of tonsure, although his father (who wes dead) had not as¬ 
sented to thp gift of him in adoption, and although his mother who was 
living neither gave him, nor was a party to the gift. She was taken, as it 
will appear, to have consented. The circumstances will be seen more fully 
throughout the observations which I propose to make on the proceeding. 

The Recorder tells us that “ among’^ the witnesses were a number of 
Sastrees, who had been examined to different points of Hindoo law, upon 
which chiefly the suit depended. There were not fewer than ten or twelve 
on either side; and their answers upon every point were in direct 
OPPOSITION TO EACH OTHER. From suc/i oracles (he continues) an Eng^ 
lish Court was not likely to derive much satisfaction. That there was A 
GREAT DEAL OF CORRUPTION AMONG THEM WAS PLAIN.” 

• P. 70. 
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This is indeed extremely probable, and the Recorder adds, “under these 
circumstances, resort was had to other sources of instruction as to the law# 
as will appear from th^ judgement.” 

The judgement constitutes the entire report; and although the facta 
may be collected from it, I should have been better satisfied if the case 
had been distinctly stated by itself. 

This suit originated in the will of Vauyalore Verapermal, and the two 
following clauses are the parts out of which the questions that came be¬ 
fore the Recorder arose. He says, “The* will in this case therefore, with 
Reference to the parts of it that were in question, must have been construed 
as a direction in writing by the testator to adopt—as such it tvould haiiit 
been unquestionably goodt a^id the discussion would have turned., as it did, 
uqjon the construction to be put upon it. The principal point in dispute lay 
within the compass of two short paragraphs.” 

Here they follow j— 

Thef garden and Choxdtry situated at Tandiavaidoo is to be given to- 
him that is to be adopted, and embrace my lineage, and he is to have or 
bear bis second name Colunda Verapermal Pillayi and when be comes to 
the age of maturity, every thing is to he made known to him. "You are to 
see that he is educated properly.’* 

Then, after giving some directions unconnected with the present quea- 
,tion, the will proceeds, “ YouJ are to give my emerald ring to Jyah PiU 
lay. If Jyah Pillay begets a son, beside his present one, vou are 
TO KEEP him to MY LINEAGE ; and name him Colunda Verapermal Pillay* 
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You are to give Atm a good education and introduce Aim to the best soci¬ 
ety, GIVING HIM THE JEWELS THAT ARE IN THE HOUSE, -THE REMAINING 
GARDEN, and REMAINING VILLAGES.*’ Speaking of this part of the will 
the Recorder says, “ With* a sweeping clause subjoined, that gim to such 
second son, being eventually adopted, the residue of his property 

The executors contended for the right of a son to be begotten by Jyah 
jPillay. The adoption of the coixiplainant, was however established, and 
it was declared that, ^‘Hef is accordingly entitled to the garden and 
Choultry situated at Tandiavaidoo, as ivell as to one-eighth part of Streehur- 
ry Cottah ,* and there remahting, in consequence of the failure of the parti¬ 
cular adoption contingently provided for by the loill, a considerable residue 
of the testator's property undisposed of, which by the Hindoo law where 
4hERE is NO OTHER SON OE tHE DECEASED BELONGS OF RIGHT TO THE 
SON WHO SHALL HAVE BEEN ADOPTED TO HIM. Refer it to the master,” liCG. 

Two general questions here present themselves—first, whether or not 
the complainant was properly declared to have been duly adopted as the 
testator’s son. Secondly, (supposing him to have been so) whether or not 
the residue of the testator’s estate was properly declared to belong to 
him. If the adoption w'as not legal, there is nothing upon which the 
complainant’s right to any part of the e.state, can possibly stand. If it 
was legal, it then becomes a question ivhether or not in virtue of it, the 
complainant could entitle himself to more than “ garden and ChotiUry 
situated at Tandiavaidoo ?" 

The report sets out with stating, that “ the|: property in dispute in this 
case was considerable, amounting to between two and three hundred 
thousand Pagodas'* This may be estimated at £ 100,000. By the decree 
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the property followed the adoption. The other executors of the testator ' 
and his widows as well as JNarain Pillay, were defendants to VerapermaS 
Pillay's bill of complaint, 

The Recorder after having noticed an opinion which is said to have- 
been given by some Benares Pundits, proceeds, “ Therefore,* according 
to this doctrine, the complainant, though he may have been at the time 
twelve years of o-ge, and have underoone the tonsure, yet being of 
the same lineage with the person whom he was to represent, that is being a 
near relation, he seems not to have been unfit on this account to be 
nrfojotei?”—meaning I presume, on account of his advanced age, and of his 
haying undergone the ceremony of tonsure. 

Again, speaking of tonsure, the Recorder says, thef probability is that 
be” (the complainant) “ had undergone it,” 

He had before given a quotation from the opinion of the Sudder De- 
wannee Adawlul Pundits, as delivered in the Tanjove case. Here it is ■ 
“ thatf the restrictions as to purification and age are to be observed only 
in instances where adoption fakes place pf those who are not Sagotras* 
That no Muni, or divine legislator, has positively said so, but that in a 
pumber of books of high authority, f/<f rule is understood to he, that in 
cases of filiation by adoption, provided the adopted be a Sagotra, the adop¬ 
tion is valid, and t|ie right to inlieritance wifi attach, though he have ^ass^ 
ed his fifth year and, undergone the purification by tonsure,. 

Upon this it may bp sufficient to observe, that it is merely declared as 
a rule “ understood to he' —that no Muni has positively said so that the 
IBooks of high authority are not specified—and that the Pundits delivered 
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their opinion in n cause which was pen^g—a cause in which the right 
to great weaph, and high distinction was to be decided, and one which 
was espoused on each side by property and influence. But the 

Eeco;>£fcr proceeds—“ the* strict interpretation of Sagotra is one who has 
d^ended in a direct male Kne from one common male ancestor. This cer¬ 
tainly would NOT compi'ehend the complainant, who appears to have derived 
from the common ancestor through a female.” 

Supposing the opinions of Pundits delivered in a pending cause to be 
authority—supposing such opinions to have operated properly in the 
Tanjore case, 1 yet cannot conceive liow they were calculated to sustain 
the claim of Verapermal Pillay —for the Recorder having defined the term 
Sagotra, declares that it does not comprehend the complainant; and, as it 
is said that such restrictions need not be attended to, if the parties are, I 
should think it may be inferred that they must be attended to, if the par¬ 
ties are not, Sagotras. 

The Recorder does not refer to any book in which it is laid down that 
a child may or can be adopted, after having undergone the ceremony of 
tonsure. The Pundits admit that no Muni has positively said so.” No 
writer is quoted on the subject—and when pundits speak of/«V/t autho¬ 
rity, we well know that they elevate the character in proportion to their 
own purposes. When we are told of what a rule is understood to be, we 
need only have recourse to our experience, and it will satisfy us that there 
is but little credit due to an unsupported assertion even as to the actual 
existence of a rule. 

The opinion of the Benares Pundits is brought forward by the Record¬ 
er^ It states that in* Bengal and the Deccan, children may be adopted, 
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althougb they have undergone the ceremony of tonsure. In a remark upon 
the case of Kerutnarain JS/tohinesree, before noticed; iiis laid down, 
that in Bengal, settled doctrine is, that the hoy's age must bti 

such, that his initiation, the principal ceremony of lohich is Tonsure, 
may he yet performed in. the adopter’s name and family.” This is qtJvte 
sufficient to disqualify the Pundits of Benares, and indeed I believe their 
doctrine will be denied by every Jlindoo lawyer in Bengal, so far as it re¬ 
lates to that province. As their opinion relates to the Deccan, it may be 
enough to compare it with that which was delivered in the Tanjore case, 
to satisfy ourselves that it does not stand upoii. authority, 

'd' 

The Recorder again says, “ But* whatever may he the ohligatofy force 
of this limitation, I am satisfied, as %oell from the general genius of the 
Hindoo law, as by particular authorities, that it respects only the 
T iiREE SUPERIOR CASTS, and that the passage cit^d from tl^e Datta (Dat^ 
taca) Mimansa to prove that the complainant in this case was exempt from 

itf IS TO PE RELIED upon.” 

In a note given by Mr. Colehroofce on the Mifacshara (which is held to 
be of authority at Madras) he says, “ The following version of the pas¬ 
sage conforms wdth the interpretation given of it by Nanda Pandita in 
the Dattaca Mimansa, ‘ Sons given and the rest, though sprung from the 
seed of another, yet being duly initiated by the adopter, under his own fa¬ 
mily name, become sons of the adoptive parent. A son having been regu¬ 
larly initiated under the family name of his natural father, unto the ce¬ 
remony OF TONSURE, does not become the son of another man. When, in¬ 
deed, the ceremony of tonsure, and other rites of initiation are performed 
by the adopter under his own family name, then only can sons given and 
the rest be considered as issue : else they are termed slaves' ’’ 
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■'This is clear and distinct—cited from the very book relied upon by the 
llecorder himself—and it perfectly corresponds which all the information 
which 1 have been able to obtain either from books, or from men, upon 
the subject. 

The authority of the Dattaca Mimansa would indeed, carry the Re¬ 
corder very far beyond his purpose. The only passage I find in it, which 
can tend to show that Verapermai Pillny was exempt from the rule, is tak¬ 
en from Vfiphespati and is as follows 5 arc incompetent to affili' 
ate a son, from their incapacity to perform the sacrament of Homa, and pray-- 
ers prescribed for adoption.” That this is not law% every day’s practice de- 
fnonstrates; and if it were, it \y.ould be fatal to tlye adoptiqn of Verapemnal 
Pillay —for he was a and the passage in question, if it be to ope¬ 

rate at all, njust necessarily excUide hi,m froqa adoption, however young, 
or however uninitiated, he might have been. 




To prove that the limitation applies to the three superior eastee only, the 
authority of a ^alsette Pundit is produced by the Recorder, and this Pundit 
jit seems states, “ the* proper age for adoption to be before the time of the 
yralabmdham, or taking of the Jandyam or thread, which, he says, is from 
five to eight yearns. Xt eiptends, he says, tq the three superior castes only.” 

This, I confess, doef not make .any approach towards satisfying me, that 
&. Soodra may be adopted after tonsure. The Mimansa, if it did any thingj 
would prove that he could npt be adppted at a}l. And, because none of 
the three classes which are to be invested with the thread, can be adopt¬ 
ed after their investiture ; it surely does not follow that a Soodra, who 
cannot be invested with the thread, njay be jjidopted after the c-eremopy 
jpf tonsure sliali have been performed. 
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It is true that a boy belonging to one of the siiperior classes cannot bd 
adopted after his investiture with the thread-^but, it is also true that he. 
cannot be adopted after tonsure; and that the objection after tonsure is 
as applicable to the Soodra ^s it is to any of the others, and to any of the 
others, as it is to him. That no boy can be adopted after tonsure, I take 
to be the establishedLlaw, extending equally to classes—and if it 

Cannot now be said that the propriety of adopting after tonsure has never 
been asserted; it may yet be affirmed that up to the time of the Recorder’s 
decision, no distinction as to that ceremony, had ever been made with 
respect to castes —that nobody had ever said, a boy belonging to the supe¬ 
rior orders may not, and that one belonging to the Soodrns may, be adopt¬ 
ed after tonsure. But, if with respect to adoption after tonsure i\ie four 
castes stand upon the same footing, whatever that footing may be, 1 am 
linable to come to the conclusion at which the Recorder has arrived. I 
cannot infer, because there are three whose adoption is prohibited after 
having assumed the thread, that a fourth may be therefore adopted after 
tonsure. This, as it appears to me, is confounding distinctions, and dis¬ 
tinguishing where there is not any difference. 

The Recorder again says, “this* question of age appears to have under¬ 
gone a good deal of investigation in tiie late cause of Rajah Nohkissen at 
JBengal, in which the mere act of giving and receiving- seems to have been 
considered as alone constituting a valid adoption, withoo'E begard to 
LIMITATIONS OJR CEREMONIES AS IK ANY DEGREE ESSENTIAL, UNLESS IN 
THE CASE OF Brahmins ; referring to a Constant distinction in the texts 
and glosses upon matters of ritual observance, between those who keep 
consecrated, or holy fires, and those who do not keep such fires; that 
%etioeen Brahmins, and any op the other castes.” 

iThe Recorder has, I fear, been very much deceived by the person who 
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taken to have undergone the cei*eraony of tonsure in his natural father’s 
family. It was for him to establish his own title; and incumbent upon him 
(according to “ Itajah Nobkisseit s case”) to prove that he had not under¬ 
gone the ceremony of tonsure in his natural father’s, but had undergone it 
in Ids adopting father’s family. . This was done by Gopeemohun Deb, 
w hose adoption was declared upon principles, the very opposites of those, 
which prevailed in the case of Verapermal Pillay- if the doctrines by 
which the Court of Calcutta was guided, had prevailed at the Court of 
Madras, it is evident that the dismissal of Verapermal's bill must have 
been an immediate and necessary consequence. 

It seems to be admitted by the Recorder, and it must be admitted by 
every body, that a son could not have been adopted to Vatiyalore Veroper- 
fual without his authority given for the purpose. The estate was clearly 
disposed of to the son of Jyah Pillay, if he should beget one in addition 
to the son he then liad Pillay was still alivp, and he might have 

begotten a son. The adoption of another was upheld. The estate ac¬ 
companied this adoption, and the son, of Jyah Pillay was for ever exclud¬ 
ed from succeeding to the property which had been bequeathed him by 
the testator. 

To justify the decision in Verapermal's case, I apprehend it will be ne¬ 
cessary to assume that a Hindoo, dying childless, is bound by law to makq 
provision for the adoption—not only for the adoption—hut, for the inme-’ 
diate adoption, of a son. 

The Recorder says, “ In* fact he (the testator) survived the making of 
his. will for some years.” It seems tliat Jyah Pillay's wife was pregnant 
when the will was made—and that she brought forth a sou “ \v;h,of died in 
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a few days.” The testator must therefore have contJtiued to live for sotri^^ 
years after the death of this cAifd—and yet he made no alteration in his 
will* nor any other provision for a Representative. Now what is the ra¬ 
tional inference from this? It must, as I conceive, be that Vimyalore 
Verapermal did not make his will solely, because he hoped to be repre¬ 
sented by the child vf’ithvthomJyah Pillafsivife was then pregnant —but 
that after the death of this child he w'ould have altered his will, and made 
another provision, if his wish to be represented by a boy m'Iio might pos¬ 
sibly be born to Jyah Pillay thereafter, had not continued to prevail? 

The Recorder supposes Vauyalore Verapermal “ to* address himself to 
this Having no son of my own, and anxious for the perform¬ 

ance of my Sradd'ha, I wish to be represented by adoption, and tvouldV 
willingly, prefer for that purpose, a son of Jyah Pillay; his wife is at 
this moment pregnant; they are also young people. If then, he begets * 
another son (words descriptive of the one of which she was then 

pregnant as of any future one she might have conceived) let him be kept to 
my lineage.’^ 

I do not think it probable that the testator could have addressed himself 
in any such manner. Yet if he had done so, as we are told in the paren- 

- V 

thesis that his words w’ere descriptive of a child to be afterwards conceive 
ed by Jyah Pillay's wife, the case would riot have been altered by his 
soliloftuy—but we must recollect that the wish was to be represented by a 
son of Jyah Pillay; and not by a son of Jyah Pillay, hegoitm on dpartU 
cular wife. 

The testator himself, had, as we learn from the report, two wives at 
least, Jyah Pillay is stated to have been young when the will was exOr 
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Reported to him the proceedings in the cause to which he alludes. The 
family of Rajah Nobkisseri was not one of the caste of Brahmans, but of 
the Vayesds; or as the word is commonly pronounced, JEfufce a'— it could 
not therefore have been in their Brahminical character that proof of cere- 
monies, &c. was required. And as Gopeemohun J)eh (the person adopted) 
was a son of the full brother of Rajah Nohhissen (the adopter) this case 
cei-tainly does not show that a Sagotra may be adopted at any age, or ^ 
(^Iger having had the operation of tonsure performed. 

if 

Gvpeemolnm Deb was a Sagotra and yet it was deemed necessary to 
prove that he was under the age of years, and that tonsure had no^ 
been performed when he was taken by Rajah Nobkisseti adoption, 

His counsel (of whom I was one) were of course anxious to acquaint 
themselves with the law, and to be well informed as to the evidence which 
wos necessary, and that which might be dispensed with. We were satis¬ 
fied from what was said by all the Pundits who had been consulted on 
behalf of our client, that proof of hi=» having been under the age of Jive^ 
years, and of bis tonsure having not been performed in the family of bis . 
natural father, was indispensable. It was accordingly proved to the satis¬ 
faction of the Court that he had been given by his father, and received * 
by his uncle, in adoption when he was about the age oifour years j and 
that his tonsure, together with the ceremonies of adoption, had been per¬ 
formed in tlie house of bis upcle who adopted him. There was indeed 
collateral evidence, such as his having represented his uncle at certain 
meetings in the character of an adopted son—and his having been intro- 
duced and acknowledged a^ such by his uncle several persons, aijid 
among them, some English gentlemen—-but I venture to say (and I am 
justified in saying so from what was declared by each Judge upon the 
bench) that Gopeemphyn Jjeb was held bound to prove himseit willqn the 


OF ADOPTIO^f. 


196 

prescribed ag*e—to prove that the iiiitiatorj''ceremonies had not been per* 
formed in the family of Ms haMral, but in that of his adopting, father—and 
to prove, not only ‘‘ a giving and reoeiving” but that all the rites of adop¬ 
tion had been duly observed. 

I should indeed have thought that the notoriety of this adoption,—the 
universal knowledge that the complainant had acted, and been received, 
as the adopted son of Rajah Nobkissm,—t\\e admissions of the Rajah 
that Gopeemohim was his adopted son—his having been introduced by the 
Rajah as such, and his having ranked in that character for many years ; 
niight have exonerated the complainant from the proof of actual adop-' 
tion, and of its having been attended with all necessary forraalities—but 
even under these circumstances, evidence of the w'as supposed 

to be indispensable, and was accordingly adduced, 

I have mentioned the case ot Kefutnarain v. Bhohinesree move at largA 
in another place. It decides that a person of the age of ewbt years 
muy be adopted, provided he has not undergone the ceremony op 
T^ONSURE in the family of his naturals hut has nnd6fg.one it in the family.of 
his adopting, father. The only use I intend to make of it here, is to show 
that it does not justify or countenance the adoption of Fewper/naZ P^7/ay. 
The Recorder refers to it in a note; but it was not decided by iheSudder 
Dewannee Adawhit oi Calcutta, until five years after his decree in the case 
ol* Verapermal Pillay h^d been pronounced. It vim even then made a 
question whether the limitation of age io Jive admitted of any lati¬ 

tude of construction; and said “if the adoption he of a near relation on the 
PATERNAi, side” —“ as of the adoption oi B hrdther's son, &c.” no difficulty 
yould occur. 

‘ Verapermal Pillay was twelve years of age at the time of his adopti’bii. 
He was not related by the p,aternal side to his adopting father. He was 
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. cuted. He might have taken other wives, if he had pleased to do so-rand 
,1 do not see any reason to believe that Vauyalore Verapermal founded his 
hopes of a representative, upon the issue of that particular woman, who 
was then the only wife of Jyah Pillay, 

* 

The Hecorder seems to think that the adoption of a son (individmm 
tagum) was the primary object—and that the adoption of/^a/i 
son was a secotidary consideration. 

An ascertainment of the testator’s intention in that respect, might indeed 
be conclusive as to the complainant’s right to the Tandiavaidoo estate—. 
,hut I cannot see it in the light in which it appears to the Recorder. The 
testator first says, “The garden, &c. is to be given to him that is to be 
adopted and to embrace my lineage”—but who is to he adopted and to 
embrace his lineage? Any body? No. The son of Jyah PiUay, ii\iQ 
should have one. “ If Jyah PHlay begets a son, besides his present soil, 
you are to keep him to my lineage.” To me, it appears manifest, that the 
testator desired to be represented by a son of Jyah Pillay; and that he 
might take another wife, and Ms own time for the purpose of furnishing a 
representative. 

If I, am right in supposing that Vauyalore Verapermal desired to have a 
son of Jyah Pillay adopted, I then say that no other person could pro¬ 
perly have been substituted. He was not obliged to authorize adoptidn 
at all—and if he did authorize it, the authority ought to have been speci¬ 
fically pursued. Are we to say, because it is of importauce to a Hindoo 
to be represented, that we must therefore, presume him to have sanctioned 
adoption? If this be the doctrine, we ought to enforce an adoption in 
pery casp where a JFfiwrfoo shall die without leaving a son of his body 
surviving. But if we admit (and it cannot be denied) that a Hindoo may 
or may not at his own mere pleasure, give directions for the adoption of a 
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son, Jtnd that tvilhont Ms directions no adoption can possilTy he made^ how 
ai'e we to be justified in falling 'short of, or in going beyond, his instruc¬ 
tions'? 

It is evident that the testator was not in hasteioho represented, for he 
desired the adoption of a boy who was yet to he born. His not being in 
haste, and his inclination towards a child of Jyah Pillmj are indeed both 
inferible from the fact of lijs not having himself, in his life time, adopted a 
son. He lived some years after having made his will—-^fter Jyak PiUay s 
'wife had been delivered of a son—after the death of that son —and yet he 
never adopted ope, nor altered his will. Is it then possible to believe 
that the adoption of an^ son, and not the son of Jya/t JPiilay, was his pri^ 
tnavy object f 

As he had ordered the son oi ^yah Pillap, if he should beget one, to be 
adopted; the adoption of another, while there was a possibility of 
Pillay's begetting one, W’as surely pretnatnre at least, if not inconsistent 
with the will; and must have been so, unless the testator bad made provi¬ 
sion for the adoption of another in case JTyah P.Ulay shpiild not beget one 
within a certain time, and unless that time bad actually expired, 

l.et the son Jyah PiUay be born when he may, he will now find him^ 
self bereft of the estate. This seems the extraordinary, because af¬ 
ter statipg that clause in the testator’s will which is supposed to express 
his 'w'x^Xi generally, iox an adoption of any son,, the Recorder proceeds j 

IP is remarkable that the residue of his property is not /mre so much as 
MENTIONED.” Now it is Certain that the residue of his property is men¬ 
tioned, and given (as the Recorder expi'csses it) “ a sweeping clause * 
the son of Jyah PUlay, if he ahonld beget one—and yet this resida(|^ 
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has been decreed to a person who w'as selected for adoption by others, 
although it %vas“not so much as mentioned” with relation to him; and 
taken from the person to whom tlie testator had expressly directed it to 
be given. 

It is sufficient for my argumentj that Jyah Pillay might have had, or 
that he may yet have, a son—-whether or not, in point of fact he had, or 
has, one, I am ignorant. The will was made in 1793, we have authority 
for saying that he (Jtjah Pillay) was then* a young man. He appears, to 
have been alive when the decree was pronounced in 1801, and eight years 
orfy had been added to his age, from the time of his having been young. 

The Recorder again says, withbut'l' adverting to the adoption that has 
actually taken place, suppose Jyah Pillay to have died in the life time of 
the widows, not having had an&thcT son —adoption of another son of his, 
becoming by this means impossible, they might, as I shall presently have 
occasion to show, proceed to the adoption of any other yiV and proper boy, 
moticithstfinding the lapse of a year from the death of their husband. 

Supposing the right of adoption to have been given to these widow's 
■after possibility of issue extinct, tliere is no doubt but that it might have 
been executed when the contingency happened—hut the case put, admits 
ex hypothesi, that adoption of another could not take place, until death 
bad put an end io Jyah Pillay's power of procreation. 

If the statement implies that any boy, a son of Jyah PUlafs excepted, 
could in any event, be adopted, it is so far begging the question. If it be 
meant to assert in the abstract, that widows may adopt “ after the l|pse 
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of a year,” the assertion will not admit of controversy--but as the time is 
in truth unlimited, Avhere was the necessity for adopting another, while it 
was possible for JyaJi Pillay to furnish a subject? U Jyali Pillay had di¬ 
ed “ not having had another son”—what then ? Why the party aggrieved 
would not have emanated from him, and the heir-at-law might have com* 
plained of an injury. 

Tlie Recorder proceeds, “ But* grant (what is just as probable consi¬ 
dering the duration of the lives of females in this part of the world) grant,- 
that the widows died first, Jyah Pillay not haviug had another son; his 
having one afterwards would be of «o rtwd/for the purposes of this will. 
For 1 can find no authority for supposing, th^it amj but a widoivcm adopt 
after the death of hei* husband ; and aS to the idea of the executors tlj^em- 
selves adopting, as was contended for by virtue of the will, it m too prepos¬ 
terous to be entertained for a moment, upon any principle of Hindoo lasv” 

This reasoning is either inapplicable, or unnecessary. Inapplicable if 
the adoption was illegal—nnneeessai-y if the adoption was legal—and if 
the legality be not previously established, we are to conclude that what, 
in the Judge’s mind, is expedient, may create or control the law. Did 
the testator make any provision for the event, or did he not? If he did, 
let it be shown and acted on. If he did not, the Court had ho right to 
supply such a defect. 

I now suppose the widows to have died before h son had been born to 
Jyah Pj 7% ; and that no adoption could have been effected after their 
death. If it be admitted that the testator need not have made any pro- 
visibn at all for adoption, where is the right to extend those proA'isions 
which he actually did make ? , If this can be done, then, incase of intes- 
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tacy. the Recorder’s Court might have made a will for him. Has it not 
4one so ? It has done more. It has made a will for him, although he liad 
made one for himself. 

If we admit that the first part of this will has been rightly construed, 
and that it really conveys authority to adopt any othfer than the son of 
Jyah Pillay, how is the decision to be accounted for after all ? “ T/ie )-esi- 
due is ml so much as mentioned" in the first part ot the will. 

The testator says, “ The garden and chotdtnj at Tandcavadoo is to be 
given to him that is to be adopted, and to embrace my lineage.” Let^us 
admit that this authorizes an immediate adoption without any reference 
to tlie family of Jyah Pillay. What follows I Why that the testator had 
made what he considered a suitable provision for the son so to be adopt¬ 
ed, but how can it, by any possibility of construction, entitle him to the 

residue of the testator’s estate? 

If it was competent to Vauyalore Verapennat to make a will, was he 
not privileged to dispose of his property by it ? Might he not have said, 
I make a certain provision for the boy who is to be immediafdy adopted 
as my son, and the residue I give to such son as Jyah Pillutj Ml beget? 
It may be said that the son of Jyah Pillay was not to take unless he had 
been adopted. It is true, and it constitutes the wrong—for by having been 
mit off from the adoption, he has been cut off from the estate. 

« / 

The will taken any way, must have intended tlie residue to go to Jyah 
Pillay's son, and could not have intended that it should go to any one 
else^_even if we admit that it authorized any other adoption. 

Had the testator said, ^‘ Let a boy, any boy, be adopted, and let him 
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have the garden and choultry of Tandemaidoo," he would have expressed 
himself much more favorably than he has done in support of the Record¬ 
er’s decree ; and yet I believe it will not be said that a boy adopted under 
these words could claim more than the Tandeavaidoo estate. 

This is not like the case of a son who had been unconditionally adopt¬ 
ed by a man in his life time—-a son so adopted would have been heir to 
his adopting father—but the adopter might have made a special agree¬ 
ment, settling a certain proportion of his property on the boy to be adopt¬ 
ed, and retaining a right to dispose of the remainder according to bis 
own pleasure. 

I speak here of property which a man holds absolutely, awdajj his owttr— 
and if wills be admitted at all, ought not the will in question to have been 
construed as if the testator in his life time had adopted the complainant, 
having stipulated to settle upon him the Tandeavaidoo property ? 

By the will all was m/feii, and the complainant might have refused to 
be addpted, or his relations to give him in. adoption, if they were not con¬ 
tented with the terms. If the power of making a will be denied to the 
Hindoo, there was then no pretence for allowing, of the adoption in ques¬ 
tion. 

This I mention because the right of a Mindoa to make his will, is spoi 

keh of in the report as doubtful.* The Recorder however admits, that a 

Hindoo has the power of directing an adoption—of directing it in writing 

— and to take effect after his death—that is, of authorizing it by will. If 

the right of making a will be doubtful, because it may be “ in derogation 

■ #1 

of the rights^ of inheritance^ I. canaot imagiae why a will should be 
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iperrnUted for the purpose of adoption—or how in this case particnlarly-j 
the will was suffered to operate, seeing ih^t rights of inheriUmce^' 
were defeated and destroyed by it. 

Upon this part of the case it appears to me that the will, if admitted at 
all, ought to have operated throughout—and if it was thought to authorize 
an adoption of the complainant, that he ought not to have been declared 
entitled to any property except that which is mentioned by tlie testator in 
the first clause of his will. 

Upon the subject of giving an only son in adoption, I need not add much 
to what 1 have said immediately after the 8th rule which I ventured to 
lay down. The Recorder indeed seems to expect that the law as to such 
a gift* will not agaiij be questioned* 

He says. “Thef complainant was indeed an only son, but he was the 
oniy son by a younger wife, having an elder hr other by a former marriage 
living at the time of his adoption.” Again, “ He| was not his only^ or eld¬ 
est ^ son, hut a younger son.” It thus appears that no such point was raised 
before the Recorder—and it may be enough to say that his opinion had 
been better suspended, until the question had been fully discussed. 

That a son may, after a man’s death, be adopted to him in virtue of a pow- 
er given in his life time, cannot be denied or doubted—but I have, I believ.e 
already set forth enough to prove that the complainant was not eligible 
to adoption—that he w'as disqualified on account of his age, and on ac¬ 
count of his having undergone the initiatory ceremonies in his own natu- 
Ji’al family—and also admitting the exceptions which exist, or which are 
said to exist, that he, from his relationship to the adopter, did not fell 
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within any of them—that he was to be judged of according to the generai! 
and that by it, he was incapacitated for adoption. 

Another, and perhaps a stronger, objection is now to be urged against 
this decree. The Recorder decided that a boy might he given in adop¬ 
tion, the consent of his/a^/ter expressed or implied. Nay, he 

established the adoption, after having admitted that there was not any 
ground upon which a presumption of the father’s consent could possibly 
stand, after having declared that there was enough to exclude the pre¬ 
sumption of any such consent. ' 

He says, “ it* was argued indeed for the complainant” (i. e. the adopt¬ 
ed son) “ that the consent of the father ought to be presumed. Bat there 
appears no ground for this, as he had been dead several years 

hefoie there isany reason to believe that such an adoption 'W as thought of.” 
« ■ 

From this it would appear that the complainant’s Gounsel were of opi¬ 
nion that the fether’-s consent was necessary ; for looking to the facts, their 
efforts to have itwere most desperate. 

The Recorder says further “ eonsideringt that the son given hy the wi- 
dow WITHOUT the consent of her husband was not his only, or eldest, but 
a younger son,” and goes on to state that the law “ appears to be involved 
in some doubt.'' 

Here, I have in the first instance to observe that this statement is con ¬ 
trary to the fact; and tliat upon the fact, I intend to found another objec¬ 
tion to the Recorders decree. The boy- was not gdven by the tvidotc." 
The Recorder himself had before stated, that “ the present case, the 
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fiormal gift, as appears hy the, evidence, was by the elder brother.” 
This is most Lmpoi tant—and it will be seen that the right an elder bro¬ 
ther to make a gift of his younger brother in adoption is actually asserted. 
I hope I shall show that such a doctrine is unfounded—and 1 am sure 
every one will concur with me in thinking, that none of a more cruel, or 
of a more pernicious tendency, can be possibly reduced into practice. 

If we admit that a widow’s right to give away her husband’s son is 
mote than a matter of doubt, we may nevertheless ask if a doubtful law can 
operate to the disherison of an heir ? The Recorder says, “ But* the inva¬ 
lidity of their” (the adopting widow’s) “ act has been argued from objections 
which w'ould at most, if established, have the effect of turning them round 
to proceed to another adoption; or if that were not now practicable, op 
VESTING THE PROPERTY UNDISPOSED OF BY THE WILL THEMSELVES 

as the widows of the testator, and as such by the Hindoo law his leg al 
HEIRS in default of soqs.” He had before said, “ thef claim of X\xe widows 
is subject at once to the title of the complainant, and to that set up by the 
defendants for an unborn son of Jyah PiUay, Should both these fail, the 
tvidoivs contend, that as widows, they are entitled to the undisposed residue 
notwithstanding their particular legacies. And that this is so, appears 
to me (generally speaking) alike certain upon the principles of both codes 
—the Hindoo as well as our own.” 

Thus if we leave the son oi Jyah Pillay oxxt of the question we have 
the “ legal heirs” disinherited by a law which “ appears to he involved in 
some doubt” 

But is it involved in any doubt ? That opinions of Pundits may be ob- 
tained,—that texts or commentaries may be found, in maintenance of 
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any proposition, is unquestionable. In this very case there were ten or 
twelve e?camined (upon oath as 1 presume) on each side, their 

answers were in direei opposition to each other, and it was plain that there 
was a great deal of eorrmption among them. So says the Recorder.. 

X am not aware of any thing in the Hindoo law less contestable than 
this, that a woman cannot give'her son in adoption without the permission 
of her husband. , Vasiskta says, -“.Let not a woman give or accept a son 
without the consent of her lord.” Upon this Sri Natha jBAatta observes, 

. “ The donation or acceptance oi nL. son by a wife without the consent of her 
husband,” is wh.at ? “ is invalid.” So that here even the common sub¬ 
terfuge of “/«c tarn va/er is taken away. 

There are authors who go almost the length of denying the mother’s re¬ 
lationship to her son. Haudhyana says, “ Vrom the predominence of the 
virile seed sons are regarded even as not produced of the wombP 

In the Bharata we find, *‘The mother is t\\e fosterer: the so'H is of the 
father —Ac is that t/iat wry by whom produced.” 

And in the F^dos (speaking of the father) it is said “ Himself is truly 
born a son ” 

All this, whatever else it may be worth, certainly goes very far towards 
a denial of the mother’s right to give away her son without the fathar’s 
consent. And Menu frequently expresses himself to the same eifect. 

Generally speaking, Jagannatha’s authority is received by the Recorder 
with sufficient deference—but, upon this particular question, our Jurist 
seems to be introduced without respect, and dismissed without cere¬ 
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He is tlms quoted, by the Hecorder, who adds a coramcort of his OVTn; 
iutiioating au opinion, someWhat eqtiivoGal/so far as it may relate to the 
integrity of his author. ■ 

This is the quotation—'* Should* themanbedeceasedi not 

Ife given hy the woman, without the assent of her hushand declared before 
Us death, as oedained by a special text.” Here follow's the Record¬ 
er’s comment; “ He,”t Jiigamiatha, “ omits however to give us this special 
text, or to say where it is to be found, and it cEKtAiNLt will be lookeh 
poE IN Pain throughout the whole of his (Jagann,athci's)%vorU as well as 
JN EVEKY printed bpolc of Hindoo law to which we have access." 

The Recorder himself had before given a quotation from Jagannatha 
in these words ; “ Accordingly!; a ^u^^7^>^pfthough she may perform acts of 
religion loithout consent previously declared hy hep deceased lord, can¬ 
not toithout such consent adopt a son given; for the text op F«.sw/!#ia 
EXPRESSES, ‘ LET NOT A WOMAN GIVE or acccpt a S 071 ivithoict tlic asscut of 
her lai d; hut if her husband assented sheinay adopt a son giveJi.'* 

Here then is the Recorder’s otvn authority that Jagannatha had actually 
pited a special text upon the subject—hut this is not all; for in his tcot lc, 
md in every qtlier printed booh upon the subject there aremany such texts 
to be found. 

’ In Jagannatha^s \vork I find the following texts J quote' from the folio 
edition. 

Page 320 from Yajnyawalcya :— ‘‘That son, whom bis father, or his mo-r 
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ther, with her hushanffs assent, gives to a»ofber, shall he considered dt 
son.” 

Page 321 from the Precasa Let not a woman oive a sonivithouf the 

assent of her lord'’ 

Page 337 from dfcwM.'— “ He, whom his father, or mother, With her te-' 
land's assent, gives to another as his son, provided that the donee have no 
issue, if the boy be of the same class, and affectionately disposed, is con¬ 
sidered as a son given, the gift being confirmed by pouring water.” 

Page 339 from Culluckhabatha:-—^^'X\\e. father and mother should make 
the gift with mutual consent.” 

Page 339 from Adoption is on/iy if the gift be mad© 

loth parents."^ 

Page 340 in a noteAccording to Vachespati Misra, the text should 
be thus interpreted, nor let a woman give a son unless with the assent of her 
lord, nor accept one under any circumstances'* 

Page 350 from the Aditya Purana “ The filiation of any but a son le¬ 
gally begotten, or given in adoption ly his parents, is a part of the ancient 
law abrogated in the Cali age.” 

All these texts, as well as the text quoted by the Recorder, are to b« 
found in that part of Jagannathas work which treats of adoption. 

There are indeed special cases to which I shall advert, and in whicTj 
it is said, that a woman may give away her son without the consent of her 
husband—but the case before the Recorder was not one of them, and he 
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lias given a-very suiEcient r^^son to convince 4 s that it ought generally 


to be otherwise. 


)He says, “ li* certainly seems unreasonahle that the ividoiv should havo 
it in her power without the previous consent of her husband to do an act by 
which his ceremonies may be affected. For the elder sons piay die; in 
w hich event, the sop. to be given ip adoption becomes an important mem¬ 
ber of the father’s family. Nor can it be denied that there appears great 
imight of authority iijr the digest and commentary acainst Tiip vv 

ILIDITY OF SUCH AN ATTEMPT,” 

7’he ^Recorder, with reference to the case before him, says, “ Thet .^e- 
9 tpral rule is, that the consent of both parents to the giving as well as to 
(fe receiving in adoption, is requisite. 

I shall observe, by the way, that if this be so, we might have expected 

hear how the case before him formed an exception. 

He goes on— “It is so laid down by Vasishta whose opinion is 
^supported by many other texts in Mr. Colebrookds book —and JA- 
GANNATHA, IN REVIEWING THEM M^i.observes that * in requiring a joint 
feUnquishment on the part of both parents, the texts of sages are liable to 
fip reproach,' though the reuspn of the observation applies rgtlier to the ne¬ 
cessity of the mothers conset^t co-operating with the father Sj in order to 
palidale the gift. The reason (he adds) is ‘ that it is not admitted that 
pne shall be father to a son given, and the wife of another, his mother.’” 

‘I’his reason of Ja^annatha, as it applies to the theory of adoption, is 
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mtelligible anti satisfactory-—but the Recofcle'r’s reason I cannot So well 
comprehend. It must be recollected that he was establishing the adop¬ 
tion of a hoy, who had hecrx ^\ve\\ ivithout the consent oj' his futher —and 
lie tells ns that the i-eason of the observation he speaks of, applies to the 
necessity of the mothers consent co-operating with thej^^/ier’s in order 
to validate the gift.” This cannot possibly have any meaning, if it does not 
admit that the father’s consent necessary to the gift of his son in adoption 
—and yet in the case then before the Recorder, hem/iV/i'dedthe gift, adniit- 
tingthat the father s consent neither had been, nor could have been, obtained. 

I am unable to conceive, as the father had never consented, how the 
mother’s consent could have co-operated with his; or how one can co-ope¬ 
rate with another if there be but one party to the transaction. If the ne¬ 
cessity of the father’s assent be assumed, it will make sense of the Re¬ 
corder’s remark, and it must necessarily follow, that the adoption of Pe- 
rapermal Pillay was illegal and void. 

' ' • 1 

We have been further told that no such special text as that alluded to 
hy Jagannatha, is to be found in any printed book of Hindoo law to which 
WE HAVE ACO£jss. The Recorder himself quotes the jDaiiaca* (which be 
calls the Datta) Mimansa. 

From the Dattaca Mimansa I take the following quotations: 

“Accordingly Vasiskta ordains, ‘let not a woman either give or receive 
a son in adoption : unless with the assent of her husband.’” • 

# 

“ From this the incompetency of the widow is deduced, since the assent 
of HER husband is impossible ” 
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f V if it i« contended then,-that she may adept a fioti toifh the assent of 
her kinsmen even; it is icrong: for the term ‘ Husband’ would become in¬ 
definite, and the purjiose would not be attained. IVow the purpose of 
the husband’s sanction is, that the filiation as son of the ImsbaudmnY be 
complete, even by means of an adoption made by the wife.” 

Since the masculine gender is here used, the gift of a son hy a wotnaji 
accordingly Vasishta s{j,ys, ‘ let not a woman either give or 
npcept a son’ and her independency is not ordaimcl." 

“ With the husband's asse^it, a woman also is competentaccordingly 
Vasishta adds, ‘ imless wdth the assent of her husband.’ ” 

*' Whom his mother or his father gives.” Yajnyaivalcya. " His mother 
t>r father gives.” Menu. “ As for what is contained in these passages as in- 
timatiiig the equality of father and mother, that is merely with refer¬ 
ence to the assent of the husband.” 

- “ It must not be argued that thus, the gift of her son by a tvidow, though 
during the season (yf calamity conld not take place on accotvnt of the impos¬ 
sibility of the assent of her husband; analogous to her incapacity to adopt. 
For by referring to the instance recorded of Galava, such gift may he infer¬ 
red as legal —and the singular nwnber, indicating the independence of ano¬ 
ther is used." 

' This vve most observers an excepted casej and we ai-e told that the sin¬ 
gular number is used to indieate independence in the particular instance. 

“The husband singly even, and independent of his wife, is competent 
to give a son.” 

I have now shown that there are special tcxls in abundance to prove that 
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a woman cannot give the son of her husband in adoption witlior.t his as¬ 
sent and that such texts are to be found in the work of Jct^aunnthfi, and 
in a book winch was quoted by the Ilecorder himself, rurtlier 1 do not 
think it necessary to go. 

It is said in the Dattaea 3fimmsa, that in the season qf calamity, amclow 
may give away her son—but this is put upon the footing of urgent neces¬ 
sity'’; and coupled, the husband being dead, with the impossibilitij of ob¬ 
taining liis assent. And in the Datlica Chmidrica we find, “ But bv a 
mman the gift may he made, with her husband's sanction, if he be alive f 
or even without it, if he he dead, have emigrated, or entered a religious or¬ 
der. Accokdingly Vasishta, ‘let not a woman either give or rece^'^e gi 
eon, unless with the assent o( her husband,’ ” 

It is here obvious, that the law as laid down by Devanda JBhatta, 
directly contradicted by the authority which he adduces in its support^ 
From a general and peremptory prohibition such as this, w e cannot pos¬ 
sibly infer the right in a woman to make the gift, even if her husbapd be 
dead, unless his assent had been obtained in his life tjru^, 

'■b , . 

The same author again says, ‘‘ Now, if there be no prohibition even, 
there is assent; on account of the maxim ‘the intention of another not. 
prohibited, is sanctioned '” 

As to this maxim, it is enough to say, that intention to do a thing, im¬ 
plies an assent tp its being done-r-and, if an intention be manifested, nq 
prohibition being subsequently expressed, the act may well be said tp 
have been sauctioned. 

In the first case therefpre, the authority relied upon by Devanda Bhqtta 
is against his doctrine. And in the next, liis maxim does not dispense 




OF ADOPTION. 


2X8 


witli the assent, >fi?hich is said by others and admitted even by himself, to ' 
be necessary. 

The HecOrder seems to have assumed, that a ■woman may a son, 
although .sl)e cannot one in adoption, without her husband’s autho¬ 

rity, There is not any foundation that I have been able to discover for 
such a distinction— giving and receiving are generally spoken of together; 
and whenever they are so mentioned, they ai‘e put upon the same footing. 

The Hecorder says, " Hence* it may he inferred, icJiat appears confirmed 
hy opinions of living Hindoo lawyers, and uy every case of the kind 
WE are acquainted with, that the consent op the husband is 

INDISPENSABLE TO ADOPTION INTO HIS FAMILY.” 

He had before said, tof constitute adoption the consent of the natural 
parent, is as requisite as the acceptance of the adopting one.” 

Now this is quite enough to convince us, that the consent of a husband 
is indispensable to the^g-jy# of ason out of his family, unless it can be shown 
that a woman has the right of giving, although she has not the right of 
receiving, a son in adoption—-and the Recorder has informed us that the 
consent oi the natural parent, is as requisite in the one case as in the other, 

I may no w, I Ihink, safely say, that for the purpose of overthrowing this 
doctrine, nothing more than the arguments which have been adduced in 
its support, can be necessary. 

A commentator on the Mitacshara (Halam Bhatla) has indeed said 
that “a woman’s right of adopting, as well as of giving a son, is com- 
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mon to the widow, and the wife. This is too nonsensical for refutation’ 
By putting the wife upon a footing with the he iruist nlean (ifhe 

means any thing) that a wife has the right in the life time of her husband of 
giving a son out of his family, or of taking one into it, tvithout his consent. 
He places the icife and tlie tvidotv —the giving and the receiving., upon one 
footing. They must all therefore stand Or fall together. Now hy every 
hook, by every decision, by every living authority, by the Recorder of 
Madras, we are taught that a woman cannot adopt a son, Avithout the per¬ 
mission of her lnisband---that his permission is a sine qua non —and, with- 
out his permission* that an adoption cannot be valid, 

I have spoken to, und had the opinions of, several Pundits upon thi:^ 
subject. There is not one who did not (upon general principles) treat the 
claim of a woman to give away her son in adoption without the assent of 
her husband, as an unheard of and monstrous proposition. 

The Recorder says, “ The* Pundit of Bombay thinks that if either of 
the parents be dead, the consent of the other is snifEcient.’* 

Tfiis Pundit appears to have thought in a case which was depending 
before the Court of Bombay —his opinion is therefore to be suspected— 
and the Madras Recorders experience was sufficient to assure him that a' 
dozen or a scoref of such Doctors might be procured, willing to vouch for; 
the orthodoxy of any doctrine^—divided for the purpose of confronting 
eac|i other, or united by bribery in a league against the truth. 

He ought sui’ely to have cast such an opinion aside—(and I now suppose 
what the Bombay Pundit said to have amounted to an opinion)—for in ano¬ 
ther place the Recorder declares, “ consi^leringf the influence oj money over 
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^ffiosG wlio were likely to be applied to as interpreters of the Hindoo law 
OK the spot, I thought it my duty, very early in this cause, to he laying 
myself out for information, concerning tlie points that have been agitated 
in it, as well from the highest, as from the least suspicious, sources ; by ve- 
fflorting to the records of Government, in cases of a like nature, and to the 
learned at a distance, having no connection with the parties, ox knowledge 
of the existence of such a case.” 

It must be admitted that this was a very provident precaution—but the 
principle ought, I should think, to have exclude4 the fundit of Bombay 
m authority, 

I have already said all that seems to me necessary on this subject. The 
yule by which an individual may act in a particular case, certaiply does 
yiot constitute law—but in the cause between Gotvrbullub v. Jugernotper- 
^aud Mitter ^ at. it appeared in evidence that Rajah Rajehdlub had se¬ 
lected a boy to be adopted as his sop. That the father of this boy had 
consented to his adoption by the Rajah; and died before a gift of the 
(Child had been actually made. The father s death, as the Rajah was ad¬ 
vised (and he was likely to have the best advice) put an end to the pro¬ 
ceeding. The child, as it w as thought, could not be adopted by the iJa- 
plt, because its father did not livp to make the gift of his spn. 

Whether or not the mother of this boy snrvjved her husband did not 
appear—and we do not know therefore, that the consent of a father thus 
given, might not have been sufficient authority for the \yidow to act upop 
lifter his death. 

It might indejed, have been held after all, that a fathers desire while he 
himself lived, to give away his son, did not amount to an assent upon lu> 
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part, that liis Avidow slioiikl, after his death, so dispose of the child. It 
did however appear, that the boy so selected for adoption had eider br&-, 
thers. The Rajah's wish to adopt hitn is unquestionable,—and itwascer- 
tainly much desired by the family that this child should be adopted as 
the Rajah's sonyet it does not seem to have occurred to any body, that 
his elder brother had a right to dispose of him in adoption. 

In the case decided by the Recorder of Madras, I have hitherto sup¬ 
posed that the widow (his mother) bad given the complainant to be adopt¬ 
ed ; and objected to her having done so, because she had not had her hus¬ 
band’s assent for the purpose. I now object to the establishment of thus 
adoption, because the boy’s mother did not give Imn atvay, either with, oir 

without the assent of her luisband. 

As to the necessity which exists for the parent being an acting party 
when a son is given in adoption, I refer to the Recorder's authority. He 
says, “ The* only indispensable parties to adoption appear to be the pa^ 
rents on either side, or the survivor or their representatives—& fit and proper 
boy, and perhaps a priest’—again, “The part of the ceremony 

seeins to be and 

What is meant by their representatives,” I do not know. A mother 
may be said to be the father’s representative—but I am certain there is- 
not any thing written from which it can be inferred, that the gift by ix fa¬ 
ther himself d he be alive, can be dispensed witli-or that the gift by a 
mother herself can be dispensed with, if she be authorized by her husband 

to give. 

As to the fact, the Recorder says, “ Inf the present case, iXiefarmat 
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as appears by the evidence, yiVLfi by the elder brother. The father 
hung dead, and the mother not attending, in her absence, the elder 
brother attended the assembly, and signed the deed of adoption, which runs 
in the name of the family. Upon these facts, I think the Court is bound 
to presume the consent of the mother. She was living at the time, and on 
THE SPOT. Jt appears from the pleadings and evidence in the cause, tliat 
adoption was a thing that had been much in agitation among the parties, 
and was a measure which the Defendants thought themselves interested 
to prevent. Had the consent of the mother been wanting, it could have apt- 
peared to the assembly, as the want of the consent of the Defendants ap¬ 
peared, and the Defendants would have been able to have shoivu it in evi- 
flence. The Court therefore takes the mother to have con- 
smTzvf , 

We are taugiit by daily experience that men come to different, and even 
opposite, conclusions from the same facts. There is nothing therefore, 
povel in the extravagance of deductions—but from ^this statement I do not 
gee how reason can infer the mother’s consent. 

It appears from the pleadings and evidence “ that adoption was a thing 
that had been much, in agitation among the parties.” It may have been 
fo, but liovy does this demoustrate the mother’s consent? 

That the subject “ had been much in agitation among the parties” ge- 
jierally; must, I presume, have been proved by satisfactory evidence of 
particular instances. If it had appeared that upon any one occasion the 
'jnother had e^cpressed her consent, hei’ sientiments upon the subject could 
not any longer have been left to an inference. Taking it then, as we must 
take it, that there was not any proof of her ever having made a declara- 
)l:iop ojf her mind relative to this adoption, glthough it ,“ was a thing that 
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had been mnch in agitation among the parties.” I do not know tlie rule 
in dialectics by which w'e can be justified in supposing that she consent¬ 
ed to a gift of her son in adoption. 

1 never before heard of the vicarious gift of a child in adoption—and we 
have a full admission that an indispensable party, the survivitigparent, was 
not present at the ceremony. Was her representative present? No such 
thing. This gift was made by the elder brother —and he could not have 
appeared as a representative without a production of his authority from 
the party whom he was alleged to have represented. How he came to be 
accredited as a proxy we are not informed, and I cannot conjecture. 

This agent did not act in the name of his principal. fie took npoa 
himself to convey away his younger brother in the name of the family. 
By what then was the Court bound to presume the mother's consent ? From 
what was the Court justified in taking her to have consented ? The answev 
is, From her absence. 

There is not a tittle of evidence to show her consent,—and enough to 
convince us that it could not be proved- 

■'V 

She herself ought to have given away the boy in adoption, and 1 take 
for granted that she would have given him, if she had been consenting to 
the gift. W’hy did she not officiate on the occasion? There is no reason 
assigned for her absence. She was an indispensable party—“ was liv¬ 
ing at the time and on the and as she did not attend, it appears to 

me that her imprisonment, rather than her consent, ought to have been 
inferred. 

If we get over a want of the father’s assent—and a want of the mother’s 
agency—^which J conceive tp be impossible,—if we suppose that in this 
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ease the boy’s condition inaa to be bettered by his adoption,—-if we lose 
sight of the mischiefs which must follow the introduction of novelties and 
anomalies into the law ; we cannot but be struck with the pemiciousnesa 
of this particular principle, which, if brought into precedent, may be so 
easily applicable to the purposes of cruelty and fraud. 

“As* to the idea,” says the Recorder, “as to the idea of the executors 
themselves adopting, as was contended for, by virtue of the will, it is too 
preposterous to be entertained for a moment, upon any principle of Hinv 
doo law.” 

Perhaps it may be so—but why 1 Because all authorities concur in say¬ 
ing that the widow, duly authorized, is tAe person to adopt. Now whether 
it be necessary or not, for a husband’s consent to be obtained in order that 
the widow may be enabled to give her son in adoption, there is not a sin¬ 
gle authority, of any description, to be found w'hich goes so far as to sanc¬ 
tion the gift of a child (I speak of adoption in the Dattaca form) the wi¬ 
dow being alive, by any person, herself only excepted—^and imtil the case 
in question came before the Recorder of Madras, I believe it never was 
affirmed, the widow being dead, that the child of her husband could be 
given in adoption by any person, or under any circumstances. 

If a husband be dead—if he have departed from the country,—if he be 
incapacitated by insanity—or if he have incapacitated himself by a religi¬ 
ous vow, and by having renounced all secular concerns—then said, 

that a wife mip, if pressed by irresistible necessity, dispose of a son without 
the previous sanction of her husband. These are excepted cases—the doc¬ 
trine is not universally received—and it is strictly confined to times ofca- 
iamity—hvA all the Pundits declare, that in an ordinary case, it is abso- 
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lutely absurd to say that a widow has any riglit to dispose of her husband’s 
son, if she had not previously had his assent for the purpose. 

It must be admitted that the testator, by his appointment of executors, 
jiroved his contideiice personally in them. In point of Hindoo law, I 
venture to say it cannot be shown, that an elder, has a betitei light to giie 
his younger, brother in adoption, than an executor has to receive a son in 
adoption, on'accoimt of his testator. , They are, in truth, equally unau¬ 
thorized by the law—but in reason and humanity it certainly would not 
be so preposterous to let the executor adopt, as to tolerate the gift of a 
younger, by an elder, brother in adoption. In the one case there canno^ 
be any, and in the other there is every^ motive to abuse, 

If consent of the mother be necessary, (and it seems to be admitted, 
Well as denied, that it is so) her presence, in an officiating capacity, would 
at least have afforded the best evidence of her consent. Upon this occa¬ 
sion sheSvas absent from the ceremony—her absence was notin any man¬ 
ner accounted for—there was no proof whatever of her having empowered 
the elder son tp act upon her behalf—he did not even profess so to act. 
^11 this time the mother herself was living and on the spot. What then 
was this hut a gift of the boy by his elder brother? This is indeed, what 
jt was ■, and, being so, what has been justified by the Recorder, 

The mother’s consent would not at all have removed the objection—but 
there was no reason to pTCSutne that she had, and good reason to believti 
that she had not, consented—yet this is not all, nor the worst. 

The Recorder says, “ the* Ptittdit of Bombay thinks that if either of the, 
parents be dead, the consent of the survivor is sufficient; upon which th^ 
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Jlecorder of the setllement puts a quere founded upon further enquiries, a7id 

pIRECTI-Y APPIjICABI-12 TO THE CASE BEFORE US. ^VhETHEU WjHEEE 
THE SURVIVOR IS THE BIOTHER, THE CONSENT OF THE ELDER BROTHER 
ALSO SHOULD NOT CONCUR.” The quere was, I suppose, put to tlie Shas- 
trees oi Poonah. Of its applicability, 1 must be permitted to doubt—but 
let that pass for the present. The Recorder proceeds—“ And* if the 
Shastrees of Poonah may be depended upon, they not only warrant the no- 
Hon of Sir William Syer\ but give a reason founded in the true spi¬ 
rit op THE HINDOO LAW, that sceins to establish the represetHative cha¬ 
racter of the ELDER BROTHER FOR THE PURPOSE IN QUESTION. IP BOTH 
PARENTS BE DEAD THE CHILD MAY BE GIVEN BY THE ELDER BROTHER 

ONLY. To which they add for a reason in the form of a quotation —the 
EIDER BROTHER IS THE FATHER REVIVED, 

We are hot told what notion of Sir William. SyePs was waiTanted by 
this opinion, but I very much doubt of its being a sufficient warrant for 
any notion that any man ever yet entertained. 

It strikes at the very root of justice, and lays the most solid foundatioh 
upon which interested Iniquity can be erected. To sanction such a ter¬ 
rible usurpation we may, I trust, expect something better than “the form 
of a quotation.” We may at least expect to know the author from whom 
it is taken—to be satisfied that he is of the most unquestionable credit— 
to see that this dictum is applicable to this particular point, and to have 
an opportunity of comparing it with its context. If after all we shall be 
satisfied that “the elder brother is the father revived” it will still require 
much to convince us, that he may therefore give his younger brother away 
in adoption. 

i 

But this is “ a reason founded in the true spirit of the Hindoo law !!Ai- 
f P. 133. 


f At that time Recorder of Bombay, 
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ter its existence had been, proved it would liave beeti soon enough to speak 
in its commendation. We must recollect that Jagannatha was charged 
with having omitted to point out w here his special text was to be fonnd—^ 
this too, after the publication of his book in which many such special texts 
were collected; and rendered the more conspicuous, although not the more 
intelligible, by his cpmmentSr 

Jagannq,tJia Was well known as an author. His moral character wa^ 
unimpeached, and I believe unimpeachable. His reputation was at stakes 
it would have been lost by the detection of a fraudulent reference—and 
he could not possibly have had ® misleading his readers—buf 

what are we to Say of the Poor^h Shastrees? Their names are not dis^ 
closed. They were, I presume, in point of character, upon a par with 
those of whom the Recorder had spoken. They may have been, equally 
(selfish or corrupt, ^re they tlien to be implicitly relied upon 1 

Let it not be forgotten, that if their opinion had been law, it never could 
have apphed to this question. The Recorder, I admit, has said that “it 
is directly applicable to the case” before him—but the case before him 
ivas one wherein the mother was alive —and the answer given by the 
Poonah Shastrees was founded upon the supposition of both parents being 
‘^ead. 

There is besides something extremely suspicions ip this declaration of 
the Poonah Shastrees. Poonah is not far from Pambay —and it must bq 
.supposed that a cause was depending at Bombay, out of which the inter¬ 
rogatory of Sir William Syer arose. The answer does not at all corres¬ 
pond to the question, but the Shastrees probably returned that which wai^ 

. bbst spited to the case, 

^Ixe questijon was, “Whether, where tlie suKViVok is the tb^ 
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consent of the elder brother also should not eoncnr?" The answer is *‘if 
both parents be dead the child may be given by the elder brother only-^ 
Tiien follows the reason “in the form of a quotation,” 

If this answer be not given as applicable to the secular authority of an 
elder brother, it cannot be at all to the purpose. If it is to have such an 
application, I can only say tliat I never met, or conversed with any one 
who ever did meet, a single passage in support of it, in tine books of 
doo law. It is indeed contrary to the sense and substance of all Hindoo 
law-—nor is there any thing to be found upon record^ from which Such ft 
spirit can possibly be extracted. 

Many passages importing that the eldest son is, in a religious point of 
view, considered as the representative of his father, are to be found,—I 
|bave quoted several of them. It is even said that the father “ Himself is 
truly born a so 7 i” This however, is expressly with relation to spiritual 
offices. It is no where said that the el^pst son has a right to exercise 
paternal authority over his brethren. The contrary is every where affirm* 
fid. He may manage the estate during the minority of his yonnger brOr 
thers, as tlieir mother may manage during the minority of all—but they are 
perfectly independent of each other. This is laid down by all text wri¬ 
ters, admitted by all commentators, and established by the practice of 
every day. It is aipong the few principles in which we find universal ac¬ 
quiescence. 

But supposing this jargon not to have been of the Poonah manufacture ; 
r—supposing every page of every law book to state that “the eldest brother 
p the father revived.” Where is it laid down that his younger brothej? 
piay be given away by him in adoption ? What might he the consequence^ 
jp^'this enormous proposition ? 

Pv 
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I sliall reqiiote the Recorder. He says, Adoption,* as cov/ipklely trans% 


fers him from his own family, as though he had never belonged to it.'* NoW‘ 


let us suppose the case of two brothers, the one an adult, and the othei* 
in his infancy, having lost their parents, and having an estate of ten lakhs 
of Rupees in the family. This “ father revi ved” Will be desirous of secur¬ 
ing the whole to his own use. The design may be easily executed. It 
may be done by adoption, with as much etfect as by death. His elder 
brother may transfer him as completely from his own family “ as 
he had never belonged to it.” Can any thing be more repugnant to com¬ 
mon honesty, to common sense, or to the first and last principles of Jus¬ 
tice T If a younger brother so cruelly and so wickedly betray ed, were to; 
file a bill for the purpose of being restored to his natural rights, is there a 
Court upon earth so profligate or so abandoned as to deny the prayer of 
his billv-or one that could have the eflTrontery to deliberate for an hou» 
upon such a question I 

To whom is the elder brother a father revived ? To bis younger bre-t 
thren—and can be abolish the relationship by that power which be pos¬ 
sesses in virtue of the relationship alone? If he has his power in virtue 
of the union, can he dissolve the union in virtue of his power? Eccentric 
as some tenets undoubtedly are, there is nothing, so outrageous as this to 
be found in the Hindoo law.. 

That the Poonah Shastrees had some cause for giving such an opinioni 
1 am willing to admit—but I deny that it is founded in justice, in reason> 
or in law. 

There is nothing to prevent an infant, however tender his age may be^ 
Ji'om coming into a Court of equity by his next friend, and praying that 
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Ms share of the estate may be secured for his use. It has often been done 
in the Supreme Court at Calcutta —^^and an answer that the elder brother 
had given him in adoption, has not hitherto appeared. I venture to hope 
that such an atrocious defence would be disposed of without delay,—and 
(if any reprobation could be condign) with condign reprobation. 

From what I have said upon the subject of Partition, I greatly mistake 
if enough will not appear to prove that such a doctrine is utterly inadmis¬ 
sible—and to show that brothers are absolutely independent of each other. 
That one should dispose of another in adoption, is no more consistent 
with the Hindoo law, than that one should appropriate the fortune of ano¬ 
ther to his own use. They are one and the same thing, 

What says Menul “ The eldest brother may take possession of the 
patrimony, and the others may live under him, as they lived under their 
father, unless” unless what? ^'unless they chuse to be separated.” 

A boy has been declared to be djuly adopted under these circumstances. 
JHe was tivelne years of agp. He had undergone tjie ceremony of tonsure 
in his own natural family. He was not a l^a^otra. His father, who was 
dead had not consented to the gift of him. nor did he know that his son 
was to he sought for in adoption. The adoption was in the Dattaca. 
form. It did not take place in the season of calamity or distress. The 
mother .W9,g on the sppt. She did not give her son away, nor did she'at- 
j^nd at the ceremony of adoption. There was no evidence of her con¬ 
sent, nor any reason assigned for h.er absence. The elder, disposed of the 
yuunger, brother in adoption, by a writing in the name of the family. 

|tJ|)on this recapitulation of the facts, I am confident that tberp is not ^ 
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Pundit from i^assee* to MantisverqLm who would not hold tt}) his handsf^ 
mad exelaim against stick an adoption. 

From the nature and ohjeet of my own undertaking, I must necessarily 
be anxious to prevent the diffusion oferror^—nor. can I hut be apprehen¬ 
sive that a jutlgement so elaborately }>ronoiinced (it extends over no fewer 
tlian forty-eight pages) and so confidently promulgated, may be received 
with a degree of deference to which it has not any manner of claim. 

This report was given to the public, after fifteen years’ meditatioirr 
The judgement was pronounced in 1801, and published in 1816, 

Before its appearance in print, the author had been many years Chief 
justice of the Supreme Court at Madras^ —and in his pi'eface he declares 
that; the reports are offered by him “as a legacy to the bench, and thepro^ 
fesoioti of this” (the Madras) “ Presidency’^ and the Company’s Courts 
tipon the establishment,”' 

I am convinced that the decision will mislead those by whom it may he 
followed. 1 am sure that the doctrines which it'is designed to inculCatei. 
are contrary to law. I hope I shall be thought to have coramented upon 
them with candour and with justice. I shall not apologize for having^ 
done so, without ceremony and without reserve. 

With reference to the I4th rule, I shall here notice the proceedingaf 
which took place upon Rajah Nob/cissen’s death, he having adopted, andt 
afterwards having begotten, a son. There W'as not a formal decision—- 
hut the opinion of the Court was well known to have been, indeed it wa» 
declared to be, that a man who had adopted a son, was not at liberty, by 
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liis xvili, t o cat off the adopted son from that {Proportion of the estate, tof 
which, in virtue of liis adoption, he was entitled by the Hindoo law. 

I never heard that an adoi)tlon, imposed the necessity of practising; 
economy upon the adopting hither—or that it was to {>reventi him in his 
expenditure, from exceeding his income—or that it was to interfere with 
tlie exercise of his own pleasure, in the use, or in thd abuse of his proper-’ 
tiy. In the.se respects,. I have never Heard it surmised that a man was' to 
he a less free agent, after, than beforej he had adopted a son-—but when 
he comes to a division of his fortune among his family ; whether by will, 
or by distribution in his life time,. I very raudh doubt his power of less'ening 
the share, to which his adopted soh is entitled by iaw^ I incline to think 
that the son by adoption has rights a* a j9ttre/ms«r,.and that they cannoti 
he defeated by his adopting fatliev. 

Admitting that a father may make an unequal distribution among his? 
own begotten children, it does not follow that he can diminish the pro-' 
portion of an adopted son. Their claims stand upon different grounds. 

If the begotten son has rights-, they are confined to anceslorial property. 

If'the adopted .son has rights, they are extended to the property thathag^ 
heen self "acquired. 

Tor the purpose of deciding this question, we must, whatever we our¬ 
selves may personally think of theid, admit all those notions of whielt 
Hindoos are possessed, to be rational, or valid. If we fall short of thisj _ 
vVe.cannot be in a condition to adjudicate. 

The son who is taken for adoption, becomes an-alien from his own na¬ 
tural tUnuiy- He forcgbes- every. benefit to which he Was entitled by hi^ 
birth,' He dissolves every tie by whieli nature had bound him to his kirt-' 
deed. He is renounced by his own father, when he is made the son of 
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another. In his paternal house, every relation, civil, social, and sacred' 
is gone—and although contingencies might have put him in possession 
of ten times the wealthwhich he could have hoped for from his transfer, 
his adoption will operate as a forfeiture. These are great sacrifices, and 
made for the adopter’s advantage—who is relieved from the reproach of 
orbation,—who gains respectability among his neighbours—all the com-* 
fort thaf could have been expected from a son of his own in this world—r 
and the means of attaining future bliss after death. In this view of the 
case, I cannot but think that the boy who is taken for adoption ought tp 
he considered as a purcJimer; and in the case of Gopeemahun Deb v. JRa-i 
j<jLh Rajcrishna, he seems to have been looked upon in that light by the 
Court. For an issue was directed to try the execution of an instrument 
by which Rajah Nobkissen was alleged to have made a settlement iipoj) 
the boy whqm he was about to adopt-rr-and the issue might have beeii^ 
nugatory if it had not been preliminarily determined that a gift in adop-* 
tion w'as a good and valuable consideration, or lat least a consideration 
sufficient for the support of a promise* 

Rajah Nobkissen had five wives, but no male issue, when he took Go-, 
peemohun Dib in adoption ;— Gopeemohun was a son of Ramsoonder Be- 
y^ertah one of the brothers of Rajah Nobkissen. It is usual, although not 
necessary, when a man who adopts, has several wives, to adopt the son 
as a child of one of them. The Rajah accordingly adopted 
as the son of his eldest wife fleerairjtn^e f}pssee. 

The Rajah entered into an agreement previous to the adoption, by which 
he promised, in consideration of Ramsoonder Bewertah giving his son Go- 
peemohun Deb to be adopted by him (flajaft Nobkissen) as the son of his 
^dest wife Heeranionee Dossee, that be (the Rajah) Avould give the whole 
of his property to Gopeemohun Deb, if he did not thereafter beget a son. 
In case the N^jah should have a son born to him, it was stipulated th^l 
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jhe ami Gojseemo/iim should shafe the property equally between them— 
and if more than one son should be born, that they and Gopeetiiohun 
should be equal participators in the Rajah’s estate. 

Some years after the adoption Rajah Nohkissen had a son by one of his 
younger wives. This was Rajcrishna, who upon the death of his father 
became Rajah Rajciishna. 

Rajah Nohkissen, sometime after the birth of Rajcrishna made a will, 
by which he left his adopted son Oopeemohun, property to a considerable 
amount, although but little in comparison with the half of his estate. He 
made several bequests—and gave every thing not particularly disposed 
of, to his son jRq/cm/mot. 

Upon the death of NohJdssen, Gopeemohun filed a bill against Rajah 
by which he prayed an account, and claimed a moiety mf 
Nohkisseiis estate. This claim was made as well upon the ground of his 
having been adopted, as upon that of the agreement which had been en¬ 
tered into by 

Rajcrishna did not by his answer, either admit or deny the adoption; 
nor did he either admit or deny the execution of such an agreement as 
had been set forth— but insisted, if any such document ever had exis¬ 
tence, that it was not intended by Rajah Nobkissen to affect the inter¬ 
ests of his begotten son, but that it had been given merely for the purpose 
of pacifying his eldest wife Meeramonee, who had been incessantly im¬ 
portuning him to adopt a son for her—and he relied upon the will which 
iVoi/rmew had made in his favor. 

Gopeemohun, upon a hearing of the cause, was declared to have been 
duly adopted. 
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I was one of Gopeemohun's counsel, and I well remember that we had not 
ft doubt of being able to prove the agreement—and even if we should fail, 
that we felt confident of our client’s success up to the extent oione-third 
of Rajah Nohkissen's estate. We never thought of disputing, for there were 
BO grounds upon, which we could dispute, the due execution of Nohkis- 
se-n's will, but we were certain, as the law was then understood, that it 
would not be suffered to prejudice those rights \y|iich were Gopeemohun'§ 
as an adopted soq, 

If the agreement had been set aside, the question would have arisepi 
and it must have been judicially determined, whether or not, an adopting 
father has the power by will, or in his life time by gift (which I considej 
to be the same thing) in making a distribution of his estate, to withhold 
from an adopted son, any part of his cf^ie proportion' 

The agreement which had been entered into by Rajah Nobkissen could 
have been satisfactorily proved—but the parties were advised to come tQ 
ft settlement of their dispute. This they did upon the footing of the agrees 
inent, and thereby revoked the will of Raj 0 h,Nobkissen as far as it rebatf 
pd to the interests of Rajah Rajcris/ina or Gopeemohun Deb. 

The will itself, I shall advert to in another place; and here observethafc 
it was fully established by the Court, except in SO fay as it related to Raja^ 
^ajcrishna and Oopeewohun Deb. 

I believe this cause would hayo been decided by the Court, as it was 
gettled by the parties themselves—that is, according to the agreement 
which had been entered into by Rajah Nobkissen; but the question is;, 
what would have been done, if such an agreement had never existed? To 
fhis I can only answer that the counsel of Gopeemohun had not any doubt, 
from what had been declared upon the Bench, and from the law as it 
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Tivas understood at that day, we were quite certain that Rajah Nohicissen 
would not have been suffered by his will, to deprive the son whom he had 
adopted, of his rights—and that our client, if we had failed in proving 
the, agreement, would, notwithstanding the will, have been declared en¬ 
titled to one-third of the estate. 


ADDENDA 

To the Chapter of Inheritance. 

Although I ought perhaps, to apologize for the great defect in point of 
arrangement, which will be found throughout my publication, I hope an 
acknowledgement of the fault will be deemed sufficient from a gratui¬ 
tous labourer—from one whose thoughts must have been chiefly directed 
to other avocations, and who has hardly had a single day which he could 
devote to tliis work with undivided attention. 

These following quotations ought to have accompanied the chapter .on 
Jnheritance. 


Sl 


The first is SricrisJim Tarcalancwrds recapitulation oj the order of suc¬ 
cession to the property of a deceased man. It is published by Mr. Colehrooke 
in his translation of Jimuta Vahanas Dayahkaga, and a note of the trans¬ 
lator (every thing from his pen is valuable) will be found subjoined. 
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Recapitulation hy Sricrishna Tarcalancara. 


, The order of siiecessioa to the property of a deceased man, is thisfe. 
“First the son inherits; on failure of him, the son’s son; in his default,, 
“ the son’s grandson. However, a grandson whose father is dead, and a 
great grandson whose father and grandfather are deceased, inherit at 
“ once with the son. On failure of descendants down to the son’s grand- 
“son, the wife inherits and she, having received, her husband’s heritage,, 
^‘ should take the protection of her. husband’s family or of her father’s,, 
^^and should use her husband’s heritage fOr the support of life, and make- 
donations and give alms in a moderate degree, for the benefit of her der 
“ ceased husband ; but not dispose of it at her pleasure, like her ow'u pe* 
“ culiar property. If there be no widow, the daughter inherits; in the* 
“ first place, a maiden daughter; or on failure of such, anatfianced daughr 
“ ter: but, if there be none, a married daughter : and she may be onev. 
“ who has, or is likely to have, male issue; for both these inherit toge- 
“ tber: but one who is barren, or who is become a widow having no male 
“ issue, is incompetent to inherit. On failure of the married daughter, a- 
“ daughter’s son is heir.. If there be none, the father succeeds; or, if he 
“ be dead, the mother. If she be deceased, a brother is the successor.' 
“ In the first place, the uterine (or whole) brother; if there be none, a half 
“brother. But, if the deceased lived in renewed coparcenery with a bro- 
“ ther, then, in case of all being of the whole blood, the associated whole bro- 
“ther is heir in the first instance; but, on failure of him-, the unassociated 
“ whole brother. So, in case of all being of the half blood, the associated 
“ half brother inherits in the first place, and on failure of him the unasso- 
“ ciated half brother. But, if there be an associated half brother and an unas- 
“ sociated whole brother, then both are equal heirs, In default of brothers/ 

“ the brother’s son is the successor. Here also a nephew of the whole 
blood inherits in the first instance; and on failure of such, the nephew q£ 
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"•Uhe half blood; but, in case of reunion of colicirs, and on the supposition 
of all being of the whole blood, the associated son of the w hole brother is 
“ in the first place heir ; and, on failure of him, the unassociated nephew 
“ of the whole blood: or, on the supposition of all being of the half blood, 
“ the associated nephew of the half blood, is the first heir ; and, on failure 
“ of him, the unassociated nephew. But, if the son of the whole brothei- 
“ be separate, and the son of the half brother associated, both inherit to- 
“gether, like brothers in similar circunistaiices. If there be no brother’s 
“ son, the brother’s grandson is heir. Here likewise the distinction of the 
“ whole blood and half blood, and that of reunited parcenery and disjoin- 
^‘,ed parcenery, must be understood. On failure of the brother s grand- 
“ son, the father’s daughter’s son is ,the successor: whether lie be the son 
“ of the sister of the whole blood, or the son of a sister:Of the half blood.* 
“ If there be none, the fatlier’s o-wn brother is heir ; or, in default of such, 
“ die father’s half brother. On failure of these, the succession devolves 
in order on the son of the father’s whole brother, on the son of his half 
“ brother, on the grandson of his whole brother, and on the grandson of 
“his half brother. In default of these, the jiaternal grandfather’s daugh- 
“ter’s son inherits; and, in this instance also, whether he be son of the 
“ father’s own sister or son of the fatlier’s half sister: and, in like manner, 
“ [the whole blood and half blood inherit alike] in the subsequent instance 
“ of the succession devolving on the son of the great grandfather’s daugh- 
“ ter. On failure of these, lieirs, the paternal grandfather is the successor. 
“ If he be dead, the paternal grandmother inherits. If she be deceased, 
“ the paternal grandfather’s own brother, his half brother, their sons, and 
“ grandsons, and the gi'eat grandfather’s daughter’s son are successively 
“ heirs. On failure of all such kindred, who present oblations in which 
*‘the deceased owner may participate, the succession devolves on the 

The son of the proprietor’s own sister, and the son of his half sister, have an equal right of inhe- 
fiance j according to Acharya Chundama^i. Sricrishna^ Cram(t S^ngraha, 
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“ maternal uncle* and the rest, ^tho present oblations which the deceased 
“ was bound to offer. In default of these, the heritage goes to the son of 
“ the owner’s maternal aunt. Or, failing him, it passes successively to the 
“son and grandson of the maternal uncle.f On failure of these; the right 
“ of inheritance accrues to the remnte kindred in the descending line; whO' 
“present the residue of oblations to ancestors with whom the deceased 
“ owner may participate ; namely to the grandson’s grandson and other 
“ descendants for three generations in succession. In default of these, the 
“ inheritance returns to the ascending line of distant kindred, by whom ob- 
“lations are offered, of which, ttie deceased owner may partake; namely, 
.“to the offspring of the paternal grandfather’s grandfather and other ances* 
‘‘tors, in the order of proximity. On failure of these, the succession de- 
‘‘ volves on the Sarmnodacas or kindred allied by a common oblation of 
“water. In default of them-, the spiritual preceptor is heir; or, if he be 
“ dead, the pupil; or, failing him, the fellow-student in theology. If there 
“be none, tUn inheritance devolves successively on a person bearing the 
“ family name, and on one descended from the same patriarch, in either 
“ case being an inhabitant of the same village. On failure of all relatives 
“ as here specified, [the property devolves on Brahmanas learned in the 
“ three Vedas and endowed with other requisite qualities 4 and,in default 
“of such,] the king shall take the escheat, excepting however the property 
“ of a Brahmana. But the priests, who have read the three Vedas and pos- 
“ sess other requisite qualities, shall take the wealth of a deceased Brak-- 
“ mana. 

“So the goods of an anchoret shall devolve on another hermit consi- 
“ dered as his brother and serving the same holy place. In like manner 

♦ The maternal grandfather inherits before his son the maternal uncle; according to the 
iatwa of Ragiiunandana and Crmm-San^rahv, of Suicrishna, 

f See'^the note suhjpined to this isiummary, 

t Cvania-Sav^r(th(ii 
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“ the goods of an ascetick shall be inherited by his virtuous pnpil: and 
“ the preceptor shall obtain the goods of a professed students But the 
“ wealth of a temporary student is taken by his father or other heir. Such 
“ is the abridged statement of the law of inheritance. Shicbishna.” 

“ JR'emarJc by the Translator. 

“ The son and grandson of the maternal uncle ought to precede the son 
“ of the maternal aunt, by the analogy of the rule of inheritance on the fa- 
“ ther’s side. But three collated copies of Sricbishna’s commentary 
agree in stating the order of Succession as here exhibited. On the other 
hand the same author, in his original treatise on inheritance entitled Cra- 
“ ma-Sangraha, exhibits the succession on the mother’s side in the following 
order: ‘ first the maternal grandfather; next the maternal uncle; then the 
“ maternal uncle’s son ; after him, the maternal uncle’s son’s son; and sub- 
“ sequently the maternal grandfather’s daughter’s son: [on failure of these, 
“the maternal great grandfather, his son, his son’s son, his son’s grandson, 
“and his daughter’s son : again, on failure of these, the maternal grandfather’s 
“ grandfather, his son, his son’s son, his son’s grandson and his daughter’s 
*‘son.*]’ It must be remarked, how'ever, that the text of Sriceishna’s 
“ treatise, according to some copies of it, interposes the mother’s sister’s 
“ son between the maternal uncle and his son. But that is an evident 
“mistake; for the mother’s sister’s son is the same with the maternal 
“grandfather’s daughter’s son; who is placed by the same author after-the 
maternal uncle’s grandson. 

“ The author of the Daya-Nimaya states the succession differently: v. 
“‘First the maternal uncle; then the maternal uncle’s son; next the ma- 

• That part of the text which is cncloseU hetween crotchets is wanting in some copies of the Cra- 
ma-Sangra/ia, 
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ternal gi-andfather; after him, the mother’s sister’s son; subsequently 
“ the maternal uncle’s son’s son; and lastly the maternal great grandfa- 
“ ther.’ He gives reasons founded on the number of oblations deemed 

beneficial to the deceased owner. 

“ Jagannat’ha. tarcapAnchanana intimates the opinion, that the son 
“of a son’s daughter, or of a grandson’s daughter, or of a niece, or of a 
“nephew’s daughter, are entitled to the succession before the maternal 
“ grandfather. Digest of Hindoo Law, vol. iv. p. 230. 

“ I find nothing else upon the subject in other writers of the JBengal 
“school; and, amidst this disagreement of authors, I should be inclined 
“ to give the preference to the authority of Srickishna’s Crmna-Sangraha; 
“ because the order of succession on the mother’s side, as there stated, 
“ follows the analogy of the rule of inheritance on the father’s side.” C. 

A 

The next quotation is taken from the same work in which the former is 
contained. It is a summary of succession to the separate property of a wo- 
, man, and ought to have been introduced immediately after the note to my 
33d rule—page 9. 

“SUMMARY.' 

The settled order of succession to the separate property of a woman 
“ is as follows : 

“ In the case of property left by a maiden, the right devolves first on 
“ the uterine brother; or, if there be none, on the mother; but, if she ho 
f dead, on the father. 

“ It is the same in respect of property left by a betrothed damsel, except- 
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“ ing what was given by the bridegroom: for he has a right tn whatever 
“he gave.” 

“In regard to the property of a married woman, which was received at 
“ her marriage, her maiden daughter has the first claim 5 and next, a bc" 

trothed one : but, on failure of both these, her married daughters, who 
“have, or are likely to have, male issue, inherit together; or, on failure of 
“ either of them, the other takes the succession: if there be none of either 
“ description, the barren and the widowed daughters have an equal light; 
“ and, on failure of one, the other succeeds. Next Uie right devolves, 
“ in order, on the son, the daughter’s son, tlie son s son, the great grand- 
“ son in the male line, the son of a contemporary wife, her grandson and 
“ her great grandson in the male line, with this diflerence, that, accord- 
“ ing to the author of the work (Jimuta-Vahana,) the right of the daugh- 
“ ter’s son follows that of the contemporary wife’s son, 

“ In the next place, if the property were received at the time of nup- 
“ tials celebrated in one of the five forms denominated Drahmu, &c. the 
“ order of successors is husband, brother, mother, and father. But, if it 
“ were received at nuptials in one of the three forms called A.sura, &c. the 
“ order is mother, father, brother and tinsband- 

“Then the husband’s younger brother;, after him, the son of the lius- 
“ hand’s younger brother, and the son of his elder brother ; next, the sis- 
“ ter’s son; afterwards, the husband’s sister’s son ; then the brother s son; 
‘'‘■after him, the sondn-law; next, the father-indaw'; subsequently, the 
“ elder brotherdndaw. In the next place, kinsmen allied by fitneral ob- 
“ lations (sapindas,) in the order of proximity ; after them, kinsmen con- 
“ nected by family (sacuhjas;) and, lastly,, such as are allied by similar 
“ oblations of water (samanodacas.} 

“ In the case of property givea by the father at any other time but tb!» 
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^‘wedding, a maiden daughter succeeds in the first instance; next a son; 
“then a daughter who has, and one who is likely to have, male issue; 
“after them, the daughter’s son, the son’s son, the great grandson in the 
“ male line, the son of a contemporary wife, and her grandson and 
“great grandson in the male line: next to these, the barren and widow-ed 
“ daughters inherit together: afterwards the succession proceeds as be- 
“ fore described in the case of property received at nuptials denominated 
“ JBrafma,, &,c. 

“ But, in the instance of property not received at a wedding, and other 
“ than such as is given by the lather, the son and unmarried daughter in- 
“herit together; or, on failure of both of them, the daughters, who have, 
“ or may have, male issue; and, afterwards, the son’s son, the daughter’s 
“ son, the great grandson in the male line, the son of the contemporary 
“ wife, her grandson and great grandson in the male line, are rightful 
“ claimants in succession; next to these, the bairen and widowed daugh- 
“ters inherit together: and lastly the order is, as before, the same with 
“ that of property received at Brahma nuptials. Sricrish^ja.’’ 
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I DO not expect to dilate upon this subject with much advantage to 
others, because I feel that I cannot do so with any satisfaction to myself; 
—but before the question of Wills can be introduced, it is necessary to say 
something about “ Gijfts and ■unequal distribution. 

Although a man may be permitted in his life time to make a gift, or an 
unequal distribution of that Avhich he is forbidden to dispose of by will; 
the converse will not necessai'ily follow,. The power of disposal by Tes¬ 
tament may be prohibited ; but we cannot conceive it to exist, unless it be 
founded upon that of alienation during life. 

The right of Hindoos to give away certain property while they live, is 
unquestionable ; but that of disposal by will has not been expressly con¬ 
ferred upon them by their law. 

It has iiOAV (if a series of decisions in the Supreme Court can confiimit) 
been confirmed by authority; yet that Court is not competent to make 
law-on the contrary, it is enjoined to administer their own laws to the 

Hindoos. 

A power to direct the distribution of their w'ealth after death, has been 
Banctioned. This however, does not, and cannot, imply that property 
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over wliioli they had not a control wlien they lived ; may, upon a cessations 
of life, be disposed of according to their directions. 

It is therefore dtisirable that the extent to which a in his life, 

time, may give, or make an luiecpial distribution of, his property, shouldi 
be ascertained. 

1 think it clear that he has a right to dispose of his self-acquired proper¬ 
ty, whether movable or according to his own, pleasure—and 

that he has the same right as to ancestorial movable property. With resr 
pect to anccslqrial immovable property thpre seems to be much doubt. The 
gift of it all to one son is certainly not authorized by any of the books upon 
Hindoo law. Unequal distribution may, nevertheless, be allowed—but 
we can hardly accede to the principle, without knowing the limits by 
which it is to be bounded. As they have not been defined by those who 
insist upon the right, it must be admitted that discretion will become in a 
great measure at least, if npt entirely, a substitute for the law. 

Most of the doctrines upon this point are contained and condensed in 
the Daya-crama Sangraha. I shall give the law as it is laid dowm in that 
work and elsewhere.—the decisions which have taken, place, and the opi, 
nions of Pundits. But after all I very much fear that it will be difficult 
to come to a satisfactory conclusion on the subject of gifts or unequal dis-. 
tribution of aticestorial immovable property. 

The folio vying is taken frpm the Daya-cravm, Sangraha :-t- 

“ A partition made by a father of bis own acquired wealth, is regulated by, 
his tviUalo7te ^ but in regard to a division of the anocsfre/property, the cir¬ 
cumstance of the cessation (if the motber’s courses, must he associated witJi>, 
tliefalhe)''s will. This is the difference.” 
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Thus Vishnu declares ; when a father separates his sons from himself, 
his will regulates his own acquired wealth.” 

“ But in regard to ancestrel property Gautama says, after the demise of 
the father, let sons share his estate, or while he lives, if the mother be past 
child-bearing, and he desire partition. 

should not he argued that this text of Gautama is apflicable to a fa¬ 
ther's otvn acquired propertt/ ; for if. it be alleged that partition of the hi¬ 
ther’s acquired wealth takes place indeed, on the cessation of the mother s 
courses, it would follow that the text of Gautama which declares ‘a son 
begotten after partition takes exclusively the wealth ot his father, would 
be wholly irrelevant, since no -son can be born after the extinction of the 
mother’s courses. ’ 

“ It must not be asserted, that this last cited text of Gautama rela.,es 
to anceslrel property, and is consequently not irrelevant, for supposing 
such -to he the case, a son born after partition would be debarred from 
participation in the nwceAtre/property, and consequently deprived of sub¬ 
sistence ; which is forbidden by the text, declaring, ‘They who are born, 
and they who are yet unbegotten, and they who are actually in the womb, 
aU require the means of support, and the dissipation of their hereditary 
property is censured.”’ 

“JVor should it be said that the son begotten after partition woidd not l>e 
deprived of subsistence, since he would be entitled after his fathei s death, 
to that share of the ancestrel property, which had been taken by him, for 
supposing the father to have dissiirated the whole of such property, the son 
would inevitably be deprived of subsistence. 

“The fact then is, that tliis text of Vishmi, ‘ when a faUier separates Ida 
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sons from himself, his tvill regulates the division of his otvn acquired wealthy 
is useful in showing that the father’s tcill is absolute in regard to the divi¬ 
sion of this wealth, and accordingly, that the text of Guatama which ex¬ 
hibits the concomitancy of the cessation of the mother’s courses with the 
will of the father, is strictly applica,bh to ancestrel property. This i» 
correct.” 

“ Hence in a partition made hy a father of his own acquired wealth, h» 
may tahe as much of it as he pleases, and divide the remainder among his 
sons according to the text of Vish7iu already quoted, and the following 
text of Ilarita: ‘ a father during his life distributing his property, may re¬ 
tire to the forest, or enter into the order suitable to an aged man ; or he 
may remain at home, having distributed small allotments and keeping a 
greater portion. Sliould he become indigent he may take back from 
them.’ 

“ 7/ « father should give to any one of his sons a greater shai'ey by reason 
of his good qualities, or of his piety, or of his having a numerous family, or 
of his incapacity, such a distribution is authorized by lawi” 

“ Nareda says, for such as have been separated by their father, with 
equal, greater or less allotments of wealth, that is a lawful distribution :for 
the father is lord of all.” 

“ Lord —that is possessed of the power to alienate at pleasure: conse¬ 
quently, this text relates to property acquired hy a father himself, by reason 
of the impossibility of such a power as is above described, in regard to an-- 
cestrel tveallh.” 

* Harita says, “ Sliould Le (the father) lose.ly some calamity, vhat he reserved, he may lake bacfe 
from them (the sons) for his maintenance, what he gave j but he must give a portion to sons reduced 
to indigence." 
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“ A fiither must not however, while affli'cted by sickness or disorder, or 
labouring under distraction of mind, or inflamed with anger, or influenc¬ 
ed by partiality for the son of a favorke wife, distribute a less or a greater 
share to one of his sons, without tho existence of any of the causes above 
mentioned: for the text of Nareda declares, ‘ a father who is afflicted with 
disease, or influenced by wrath, or whose mind is engrossed by a beloved 
object, or who acts otherwise than the law permits, has no power in the 
distribution of his estate' ” 

“ JEngrossed by a beloved object —such as excessive partiality for the son 
of a favorite wife.” 

“But when a father makes partition of the ancestrelproperty, be r&ay 
take ttvo shares for himself, and allot to each of his sons a single share: for 
the text of Vrihaspati which declares ‘ the father may himself take two 
shares at a partition made in his life time,’ relates to ancestrel xoealtk^" 

“ It must not be supposed that this text refers to the father's own tvealth, 
since it would contradict the texts of Vishnu and the rest, which declare, 
that what a father may in such case take, depends entirely ttpon his own willj 
and as he may take a greater or less share, at his pleasure, the restriction 
of two shares only, icould he useless.” 

“ A father has not the power to make an unequal distribution of ancestrel 
property, consisting either of land, or a corody, or slaves, even though any 
of the causes before mentioned; namely the superior cjualifications of 
one particular son, &c. should exist; and the text of Yajnyawalcya which 
declares ‘ the ownership of father and son is the same in land, which was 
acquired by his father, or in a corody, or in chattels,' is intended to restrain 
the exercise of the father’s w ill; for, although contrary to the received opi¬ 
nion of equal ownership between father and son, it is impossidle that, as 
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long as iJie father, the owner of the anccstrel properf ij, continue to survive, 

HIS SONS SHOULD HAVE OWNERSHIP THEREIN.” 

“ But the father possesses a power in regard to ancestrel property, other 
THAN LAND, and the descriptions above mentioned, such as pearls, gems, si * 
MILAR TO THAT WHICH HE HAS IN THE DISPOSAL OF HIS OWN ACQUIRED. 
WEALTH. Yajnyawaicya declares, ‘ the father is master of the gems, pearls, 
and corals, and of all (other movable property,) but neither the father, nor 
the grandfather, is so, of the whole immovable estate) ” 

“ Here, by the specification in the first instance, of gems, pearls, and 
corals, and afterwards by the use of the word all, gold and other efl’ects, 
exclusive of tJw three descriptions of property, consisting of land, &c. are 
intended. The word tohole again which occurs in the second portion of 
the above text, is made use of for the purpose of showing that a 
docs not exist against a gift of immovable property, not incompatible with 
the due support of the family. Thus it is stated in the Dayahhaga." 

“ In like manner a father may at his pleasure, allot to his son, the de» 
duction of a twentieth from his own acquired wealth, or the ancestrel pro¬ 
perty. Yajnyaivalcya says, ‘ If a father make a partition, let him separate 
his sons at pleasure, and either dismiss the eldest with the best share, or if 
he choose, all may be equal sharers.’ Here the first half of this text relates 
to a father’s own acquired wealth, and the \etsi refers to ancestrel properly, 
Tliis is tlie opinion stated in the Dayabhaga)' 

I cannot collect more than I have noAv given, from the Daya-ci'ama 
Sangraha. It will be seen, that the father has a right to dispose of his 
own self acquired property according to his pleasure, and that the same 
riglit is conceded as to ancestorial movable property. Both rights indeed, 
•Seoni, in their exeroise, to be accompanied by moral rt'stiictionsr A fV 
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ther is clearly authorized by the to give to any one of his sons a great¬ 
er share on accottnl of his good qualities, or of his piety, or of his having rt 
numerous family, or of his irfapacity —but he has no power to make an 
unequal distribution if he himself be afflicted tvith disease, or influenced, 
by wrath, or engrossed in mind by a beloved object, or acting otherwise than 
the law permits. That tliese privileges and restraints apply to, self acquired 
irnniovahle, aiul to all movable is certain, because it is distinctly laid 

down that the father, in dividing ancestorial immovable property, cannot 
for any cause, or upon any consideration, distribute it unequally among 
hi^ —although, it is said, he may take two shares to hiaisel.f. 

This author Sri Crishna Tarcalancara has been silent upon a most im- 
portant poinh 

We have hitherto seen that an act, although most strictly prohibited,, 
may be valid when done. Here an unequal partition (except under spe¬ 
cial circumstances) even of self-acquired property is forbidden. Yet the 
right to make such a partition, at the mere will of the acquirer, is acknow¬ 
ledged. 

The right to make an unequal partition of ancestorial immovable pro¬ 
perty is unequivocally denied—but will such a partition be valid if made? 
This is a most momentous question, inasmuch as the law’s efficacy or in¬ 
efficacy must be pronounced, according to the answer. Before I con? 
elude the chapter, it will be seen, that decisions and opinions have turned 
upon this single point—that factum valet" has overcome the law. That 
the whole ancestorial lands were given to one son—that the illegality of 
the act was admitted—that it was declared to be immoral and but 

that having been done,\i vvas valid. 


£yery JItndoo is moi-ally bound to an obedience of tire laws which he 
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has received fi'om the *‘ho7i/ saints'^ ffer his direction—but if morality be 
the only sanction, each man will act according to his will. He may in¬ 
terpret the law as he pleases ; and must, in the end, be the arbiter of his 
own conduct. 

In the question now before us we find the same injunction generally 
applied to partitions of all sorts of property—a right of acting contrary 
to the injunction admitted in one case, and denied in the other—and yet 
we are unable to ascertain a distinction, or to say that an unequal distri¬ 
bution of arieestorial, will not in fact, if made, be as efficacious as an unequal 
' distribution of self-acquired, property. 


There are instances in the books (but they are rare) of declarations con¬ 
cerning the mvaliditi/ of acts. Generally speaking the law is laid down, 
and it is for the expounders to declare whether it be obligatory or other¬ 
wise—that is, whether a thing done in defiance of the law shall be valid 
or not. Thus the whole code is left to the discretion of Pundits and it 
may be confirmed or annulled at their pleasure. 


To distinguish betw'^een that which may be enjoined or prohibited in a 
inoral, and that which may be enjoined or prohibited in a legal, sense by 
the Hindoo larv, is a matter of very great difficulty. This may be illus¬ 
trated by the point w'hich we are novv considering—an unequal distribu¬ 
tion of any property, is, under some sanction or other, forbidden—-but 
what sanction is applicable to each description of property, we are unable 
to discover. When w^e enquire, we shall get vai'ious answers, as the fan¬ 
cies, or the interests of Pundits consulted may chance to prevail. Some 
will tell us that an unequal distribution, at pleasure, even of self-acquired 
personal property, is not only immoral and sinful, but illegal and invalid 
also—and others that such a distribution of hereditary real property, is 
immoral and sinful indeed, but legal and valid notwithstanding. 
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In sucli a state of things, it is not.to^uckto say, that prkedent ought 
not to be departed from without go^ cause, and that almost any prece¬ 
dent will be preferable to such districting uncertainty. 

Simt'hu and Lic'liita say.^hould the father be incapable, let the first- 
Atorn manage the affliirs'? the next son, expeiienced in business, it the 
father assent. Nol icithout the fathers consent, can a partition of the pro¬ 
perty he made. If he be old, if his faculties be impaired, or if he be alBicled 
with a chronic disorder, let the eldest son, like a father, protect the pio- 
perty of the rest; truly the support of the family depetids Upon the patrimo¬ 
ny; sons, who have parents living are not independent, nor even aftet the 
death of theiryatAe/*, vvhile -their moth&r lives.” 

Upon this text Jagmnatha observes, Since the text of <Sti«c7ia and 
iLic'hita shows, that partition may not be made without the father’s cdn- 
nent, it appears, that partition should be made, it the fatlier choose to <.,1- 
vide the estate. Hence partition among sons, even though the father be 
living, does talce place, but Jounded solely on the j at her s choice, 

Gautama .-—“After the death of the father,-the sons may dividehis estate'; 
or while the father lives, if he choose to divide it, and f their mother, or any 
mother wife, be too aged to bear Kiore sons. 


Baudhayana .-—“With the father’s assent, a partition of heritage may be 
Tmade.” “ Wherefore should a father, who lives happily with his sons and 
the rest, desire partition ?” To this Harita replies, “ A father making a com¬ 
plete part ition even during his life, may either go to the forest as a hermit, or 
enter at once into the fourth order, or that ot anchoret; or he may divide a 
small part of his fortune among his sons, and remain in his bouse, keeping 
4he greater part of it, but without concealing-any portion of his wealth,” 
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Nareda :— Or even tlie father i^eing advanced in years, may himself di¬ 
vide the estate among his sons, to the first-born the best portion, or 

in any mode which he shall choose." 

Here follows the comment of Jaganncddia :—“ ‘ The best portion '— a 
greater portion; the deduction of a twentietl^^part ordained by Menu, or 
other suitable portion. The same should also be understood in respect 
of the middlemost and the rest. This concerns eldest sons and the rest. 
ENDUED WITH viETuous QUALITIES. The Very same exposition is deli¬ 
vered by Raghunundma. and otliers ’,—Chandeswara explains ‘ besty. most 
excellent, greatest. ‘ Or in any mode,, which, he shall choose' he may re¬ 
serve any part he chooses, or give more to any one of his sons, jand less 
to another.” This all refers to the virtuous qualities of the sons, of which 
enough has already been, said—and I conceive that it applies to self-ac¬ 
quired property alone. 

Vishnu.:-—“ l,i a father make a partition between himself and his sons,, 
he may give or reserve, at his ple.asiire, any part of his own aCQUieed 
WEALTH ; but over landed properly left by a paternal grandfather, the fa¬ 
ther and the sons have equal dominion," 


Chandesivara :•—“ This concerns tvealth acquired by the father, without 
USING THE PATRIMONY tohich had descended from his oivn father." 


Misra:—-‘^ What has Jteen acquired without adventuring the pa¬ 
trimony, afather has qjotver to distribute in equal or unequal shares." 

,/agannatha :— “And that is reasonable \for what isgaihed on the adven¬ 
ture of property left by his yat/icr, being considered as an acquisition 
OF his father by means of that property adventured is deemed a part of 
his property.” 
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Yajnyawalcya a father make a partition among his sons, he may 

give, at his pleasure, more to some, and less toothers, or give the 
first-born the portion of an eldest son, or divide the estate among all of 
them in equal shares.” 

JagannalJia :—“ Some remark that partition cannot be made at the op¬ 
tion of Sons, since they have no property m the estate lohile the father lives^ 
Hence, as is observed in the Dipacaliea the term at his pleasure" Ae- 
notes, that the disteibotion should he made at the pleasure of the father, 
not of the sons. The same legislator propounds unequal distribution in 
another text: hence both opinions may be received under the ambiguous 
sense of the phrase, since other sages propound both rules. In none of 
the three cases is the distribution made at the pleasure of the sons ; 
reason of that is, thek want of ownership. This however, concerns* 
WEALTH ACQUIRED BY THE FATHER HIMSELF ; for a different rule vrill he 
propounded in respect of the properly descending from the grandfather. Such 
is the opinion intimated in the Rutnacara." 

Here is the ** different rule" alluded to; “over land acquired by the 
grandfather, over a corody out of mines or the like, settled on him and his 
heirs by the king, and over slaves employed in his husbandry (or over 
gold and the like; for the W'ord ‘ Dravya' is expounded variously) the fa¬ 
ther and the son, when the grandfather dies, have equal dominion." 

i must not omit to mention that there are several texts which put nmu* 
dbie and immovable ancestorial p\'o\)evty upon the same footing—-but the 
number and weight of authorities aie clearly on the other side. 

“ Although a father have power to give, at his pleasure, more to some 
mid less to when he distributes wealth acquired b y himself, 
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stilL an unequal dislributhm must he ^m<k Uirough parlmlit^t reseiit^. 
ment,orthelike."—rJagannntha. 

Catayoyana If a fatJier (luring his life, divide the-property, he shall; 
not pi efer one of his sons, nor. exclude one of them ft om a share, withoutt, 
a snfficient cause." 

“ ‘ Without; a sttfficienl cause,' such as duty and piety, a large family to, 
tpaiptain, or inability to earn his livelihood and the like, (as explayi.ed on< 
tlie concurrent opinions of Jjrimtavahnna. and, the. rest) he shall not prefer, 
one son, or, disting^uish him by assigning to him a larger portion ; nor shall, 
he exclude one of his sons from a slmre, or disinherit him, without a.suffi? 
cient legal cause of exclusion, such as degradation and the like, or spon-t 
tgneous relinquishment, of his share. In like manner he should- not give 
the eldest a deduction equal to a twentieth part of the estate or the like, 
without a sttjfficieut cause, NAMjeqy the viRTetEs bequirep. Gonsequent- 
ly., */’ there be a sufficient cause, he may give a greater portion to,one of hia 
sons, a deduction , of a twentieth pai*t and,so forth, to the first-born and the 
rest, and,no share to an outcast, an mnuch or like* But if he do give 
a. greater, portion to one son, through partiality, became he wm born of a, 
favorite wife, atid give les^ or none to another, son through resentment, or, 
give the portion of an eldest son to his ffist-born though desti,tute or 

VIRTUE, THAT DISTRIBUTION IS INYALID.’* 

It is quite impossible to ascertain yfhethev Jagafinatha in this comment,, 
supposes the text, (>f Gcitoyayana to relate to ancestoried, or to self-acquit'-. 
cd property. Had it not been for his conclusion, 1. sliould have thought 
that lie bad self-acquired property in view ; but when he says the distri¬ 
bution,, if unequally made, through partiality, or without a sulficient cause, 
r^ill he invalid, it cannot be supposed that he speaks of property which he 
himself had repeatedly declared to be disposable at the pleasure of the 
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possessor. On the other hand, if this comment be relating to ancestorml 
property', it will be perfeetly superfluous considering the many texts up¬ 
on whicli JagatmatJia has in«oflier places relied—but sucli is the satisfac¬ 
tion to be obtained upon a reference to i\xe 3igest. 

“ Sons to whom eqmlt less, or shares have been 

allotted by their father, should maintaini such distribution ; otherwise tliey 
shall be chastised.” 

Jagannat/ta .'-—“According to C/ia7idesivamand others,,#/«'iS text concerns' 
wealth acq^iiredhy the father, viVinovT co-Gi*BBATiON of imE sons, and 
tJie text of Menu concerns property acquired with their co-operation. Ac¬ 
cording. to finmtavabana and= others,, the text of Menu should be adduced, 
in the case of partition demanded hy the sons, and the text of Vrihaspati in 
tjie case of partition made by tlie fether of.his own accord''' The text of 
Menu referred to is. si-s. follows: “If, among undivided brethren living 
with their father, there hesi comtnon exertion for. common gain, the father 
shall never make an.unequal; division among them when they divide their 
families.” 

In this fthe Cali) age of theworUli as we are told hy SH Ci-ishna Tai'^. 
calancara and many others, there is not any distinction to be made in tlie 
shares of brothers on account of their qualities good or bad —and tlie law. 
of Menu upon that subject is now obsolete. We may liowever yet have 

recourse to it for the purpose of showing that the division must be equal, 
as the distinction founded upon qualities, no longer prevails. 

Menu then says, “ Of all the goods collected,/e/ the first-horn, if hr 
BE TKANSCENDENTLY LEARNED AND VIRTUOUS, take the best article^ vihat- 
ever is most excellent in its kind, and the best of ten cows, dr the 
like.” 
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“ IBut among brothers equally sJcilled in performing their several duties^ 

THERE IS NO DEDUCTION OF THE BEST IN TEN, OR THE MOST EXCELLENT 

chattel, though some trifle^ as a mark of greater veneration, should be 
given to the first-bora.” 

“ If a deduction he thus made, let jequal shares of the residue be as¬ 
certained and received ; but if there he no deduction, the shares must be' 
distributed in this manner.” 

“ Let the eldest have a double share, and the next born a share and a half, 

IF THESE TWO CLEARLY SURPASS THE REST IN VIRTUE AND LEARNING; 

the younger sons must have each a share. If all be equal in good qua¬ 
lities, they MUST ALL SHARE ALIKE : thus is the law settled.” 

The power of exclusion for certain causes is given by Apastamha, to a 
father. He says, “ Having satisfied the eldest with one chattel, let the 
father, who makes a partition in his life time, equal shares to his sons, 

BUT exclude ONE WHO IS EAIASCULATED, INSANE, OR DEGRADED.” 

I shall conclude these extracts by giving what Jagannalha has said. 
“ On the distribution made by a father in his life time,” and I believe it 
will be found liable to the same remark Which I before made on his com¬ 
ment upon a text of Catayayana. He says of the father, “ He may distri¬ 
bute at his pleasure immovable or other ‘property acquired by himself. In 
the first place, he may reserve for himself as much as he pleases. Next, 
having given to his first-born a suitable portion, according to laio, as a to¬ 
ken of greater veneration due to him, let him make an equal partition 
among all his sons. But if one surpass the rest in piety or the like, a 
ssreater share should he allotted to him ; or it his conduct be irreverent, a 

O 

less share ; if o. heinous offence be imputable to one son, sm h as enmity to 
jjis father, or the like, no share shall be given to him, tor it is recorded in 


MiNisr^^ 
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tl^ texts of Yajnyawalcya, Vishnu, and Harila, that partition made by a 
fiither, is solely regulated by his pleasure, and that he may reserve a consi¬ 
derable residue, of wliich the quantity is not limited. The double share, 
assigned to the father, must be understood as restricted to patrimony left by 
the grandjather: yet he may distribute the precious stones, pearls and the 
like left by the grandsire, in the same mode ivith property acquired by him¬ 
self,. agreeably to the text ‘ of precious metals or stones, or pearls, coral, 
and other movables, the father has power to give or sell the whole.' Such 
is the opinion of Jimutavalmia and others. The texts of Bandhayana and 
otliers, suggest equal partition among the sons, and a greater share for the 
eldest. In applying the text of Catayayana, those of Baudhayana and the 
rest must be excepted in the cases stated by Itaghunundana and others, 
when filial piety, a large family to maintain, inability to earn a livelihood, 
or other allowable circumstance, justifies unequal dislribtition; or when 
disrespect, or hati-ed towards the father, or other bad quality justifies total 
exclusion. It should not be argued that the plirase ^ without a sufficient 
cause' intends those virtues which constitute the seniority of sons. A father 
has power to give greater shares to sons who are eminent for piety or the like, 
THOUGH NOT ENDOWED WITH SUCH VIRTUES ; for iVuredu declares'a fa¬ 
ther to be destitute of such power then only, when he is governed by lu^t 
wrath, or the like. But if a malicious fiither do not call dutiful, a son, 
however pious, but born of an unloved wife, and on the contrary, call him 
an enemy to his father, what shall be the rule of decision ? Since the 
father has fule power over property acquired by himself ; and' 
since the greater allotment, in right of dtdy or piety or the like depends 
SOLELY ON THE OPTION OF THE FATHER, if he do not give it, who sliall 
compel him ? But if he exclude his son from a share, calling him inimi¬ 
cal to his fiitlicr, he must prove that enmity in presence of the king, or be-< 
fore a public assembly, and then re/use a share. Exclusion from inhe¬ 
ritance, ON his own simple assertion is not valid. But if he 

WISH TO ALLOT A GREATER SHARE TO THE SON OF A FAVORITE WIFE, 
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THOUGH NOT BUTIFHL, CALLING HIM PIOUS ON ACCOUNT OS’ HIS MO¬ 
THER^ HE CAN ONLY GIVE THAT GREATER ALLOTMENT, AFTER PROVING 
THE FACT ASSERTED.” 

How is it possible to reconcile this with what we were told at the otit- 
set, namely, that “ Ac may distrilmte at his phasme imniovalle and other 
property acquired by himselft It is evident that the writer here speaks of 
self-acqidred pYdpeiciy. And equally evident that what he says, is notCon* 
^ned to direction or advice, or to a declaration of fitness, but that it abso- 
lately declares the distribution which a man may make at his own pleasure 
TO BE iNVALiiB y his pleasure he the rate hy which he disposes «J‘the pro*- 
petty. 

Jagannatha proceeds, ** A father has daitiinion over property acquired 
t>y himself. Should he giro no share to any one son though guilty of no offence, 
and give a share to one guilty of offences, who shall punish him ? It cannot 
be atfirraed, that, under tlie authority of the texts cited from Catyayana mA 
jBaudhmjana, the king may jmnish such a fatlier. The law propounds the 
MORAL OFFENCE Committed by a father slighting such precepts^ but ordains 
no fine ; like tlie giver of gold to an improper object, thereby committing 
an offence, but incurring no civil penalty.” 

Here then we are to conclude, that a distribution of that which a niait 
may dispose of at his own pleasure, will, \i unequal, be invalid, unless the 
inequality bejuslified by faic—but that the distributer does not incur a tem¬ 
poral penalty by his act. Our author continues in a strain upon wlncbi'tis 
quite needless to make any observation. He says, “ ff'hen this seeming 
difficulty is proitosed, some lawyers reply \ since Ike son has a title in the fts 
tkei's estate at the very moment of his birth, without any other cause (for the 
pm tide is exclusive in the text of Gautama, ‘even by birth alone a man may 
gctili ownership’) a an unequal partition tcUhont attending 
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to the rules prescribed in codes of law, and giving away the joint property 
to any one person, shall be amerced by the king. It should not be argued 
from the text oi Devala that they have no ownership while the father lives. 
There is no difficulty, if the leant of ownership consist in the want of right 
to aliens such, property at jdeasure : and it is seen, that a son is incapable 
of aliening wealtlr at pleasure while the father lives, even though he pos¬ 
sess several property; as in the text quoted in a former book,^ the phrase 
‘ they have no wealth exclusively their own/ must be explained to signify 
only, that they are incapable of aliening it at pleasure : they are not desti¬ 
tute of ownership in such wealth; for were it so it would incidentally pre¬ 
vent religious ceremonies defrayed out of their wealth. Let it not be al- 
leg;ed, that since the words ‘ what they may gain,' occur in that precept,; 
and since it is necessary to establish ownership, because religious rites 
could not otherwise be defrayed ; therefore it is right to explain the text 
as signifying ivant qf dependence : but in this case, since religious rites may 
be accomplished with money furnished by the father, there is no failure in 
the performance of ceremonies : why then take want of ownership as signi¬ 
fying want of ^dependence ? The observation of Jimutavahana is therefore 
justified. Since some title must be established, because the texts of law, 
which forbid unequal partition would otherwise be irrelevant, therefore in 
this place also, the terra ‘ want of ownership' must, from parity of reasoning, 
signify want of independence. Nor should it be affirmed, that the law merely 
shows a spiritual offence in making unequal partition, as in neglectmg a 
priest who attends in consequence of an invitation to assist at a Sraddhet 
—the priest who attends, has no property in the food provided for the cele- 
hralion, though it be immoral to withhold it. The text of Nareda 

shows THAT if an UI^EQUAL DIVISION BE MAPE BY A FATHER, IT IS IN- 
VALip. If unequal partition be erroneously made by the owner, and his 
property he immediately divested by his volition, and property vested in all 
sons, or jn him who receives the greater FORTJON, what aseffil 
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^consequence couldfollow frqm the consideration that the father had no power 
to make such a distiibntion, which nevertheless would remain in 
FORCE? Therefore is the title of sons to their fathet*s loeultk, even durinsr 
his life, admitted—but not ihepowerof aliening it at pleasure. According¬ 
ly the text cited in <i former book is pertinent in its literal sense. Conceiv¬ 
ing THAT THE CONSENT OF THE SON IS PRESUMED IN THE CASE OF PRlf- 
Cious STONES, PEARLS, OR OTHER THINGS wliicli have DO long duration, 
being given away by the father, this is propounded in respect of immorable 
property: and the practice is such. Nor should it be argued that a son 
. CANNOT have property in the estate while the father lives, since it has been 
established, that one property resists another concurrent title, lest proper¬ 
ty by occupancy should arise in venpect oi a chattel not abandoned by its 
oidner. It is admitted that thieves and the like, have property by occu¬ 
pancy even in a chattel w'hich was not abandoned by the owner ; or sup¬ 
posing it true, the difficulty is removed by affirming, that one properly only 
resists an incompatible property. The title of three descendants, duriug 
the owner’s life, is mentioned by Bmidhayana not as prodiudug pro|ieity 
immediately vested in the son, or other heir, but as producing a riglit, 
which entitles him to aliene it at pleasure, but wliich takes ef'eet only, after 
the father s property has expired. Thus they resolve ike seeming difficulty. 

Let us now' see what JagannatJm says to this resolution of seeming dif¬ 
ficulty. In the first place we must give him the credit of having under¬ 
stood it, and that is a credit in which I cannot pretend to share. He 
says, “ But that is wrong ; since there is no authority for establishing 
such property within property; and the laiv of eqtial partition hears a differ¬ 
ent import. For example, equal partition may be considered as precep¬ 
tive like the maintenance of a family out of a mans own wealth. Thus the 
support of a married daughter residing in her father’s house, (for so the term 
is explained by ViJiiyanSstvara,) is approved by although she 

have no title to the estate j and there is no difference so far as tUe proof o| 
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jn*operty^ is concerned, betiveen, the evjoytnent of a tnavitenunce, ond the re¬ 
ceipt oj a share. Vachespati Bhaltacharya and others also, do not admit 
of the son’s vested title in the paternal estate, during his father’s life.” 

Wliether or not, Jagannatha has defeated his adversary, I shall leave 
others to determine, but there cannot be a doubt of his having refuted 
himself. He first tells us that a father “ 7nay distribute at his pleasuee 
immovable or other property acqviredlnj himselff He then says, “ Exclusion, 
from inheritance on his own simple asseetion is not valid;’ and again, 
<Uqual partition may.be considered as peeceptive, like the maintenance of 
the family out of a man's own. wealth.'' That is, he is under a moral obli¬ 
gation by which he ipay be actuated or not, according to his own will. 

In short, we are taught that there is a plain and obvious distinction be¬ 
tween the right of a. man over self-acquired, and his right over ancestorial, 
property—and llien we learn that his right in each case is precisely the 
same. 

The prevalent opinion certainly is, that a man cannot give tlie whole of 
his ancestorial immovable property to one son, in exclusion of the rest of 
bis sons—but that he may dispose of every sort of self-acquired property, 
and of ancestorial movable property, according to his own pleasure. 

From what has been stated, we may, I think, conclude that the moral 
restraint applies equally to every description of wealth, and that an -un¬ 
equal distribution of any, is ethically wrong. 

The right however, is admitted in the one case, and denied in the other 
..—and where the right is admitted, it can hardly be said, that a gift made 
according to the donor's will is to be invalid, because he has given accotdmg 
to his dpvn pledsur^i 
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I am aware that a distinction may be made; it may be said that a man 
shall be at liberty to dispose of his property without any reason—bivt ho 
sliall lose the privi’ilege of free agency by assigning a false or a bad rea¬ 
son for the disposal. 

A conversation which I had with the two Supreme Court Pundits does 
not indeed lead me to suppose that such a notion as this is actually enter¬ 
tained, but as it may throw some light upon what follows, I shall give 
the dialogue with as much fidelity as 1 can. I took notes as it passed, 
and made out the whole immediately upon ray return home, from the 
Court house. 

The Pundits had declared that a father could not make an unequal dis~ 
trihution of ancestorial immovable property, without being able to assign a 
reason for it —but it appeared to me from the result, that the reason, if 
scttisfactory to him loho makes the unequal distribution, will be suffcient to 
justify a preference given to one son. Of that however others may judge; 
the conversation was in substance, as follows ;—■ 

A. The father, you say, may give one son, a larger share of the ancesto- 
rial immovable property, provided that son shall have treated him (the fa¬ 
ther) with more respect or affection than the other sons—or, provided he 
bad conducted himself, more than any of the other sons, to his father’s sa¬ 
tisfaction. 

B. Yes, certainly. 

A. Then who is to judge of the extraordinary respect or affection, ma¬ 
nifested to his father, by the favored son I 

B. The father to be sure. There is no other person by whom a judge¬ 
ment can be formed on the subject. 
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A. Then that leaves it entirely in the father’s power at his own mere will, 
to give any one son, a larger proportion of his estate, than is to be given tO 
the others. 

B. No; by no means. If, for instance, it was discovered, that the gift 
was really made from the father’s extraordinary love for the mother of this 
favored son, the gift would be set aside. 

A. Would you set aside the gift made to a son, merely because bis mo¬ 
ther was the wife, who was the most beloved of his wives, by the father! 

B. Certainly not; but the gift would be set aside upon a discovery that 
it had been made out of affection for the mother, and not on account of. 
the son’s own merits. 

A. Then if a son really had pre-eminent merits, the gift to him will hold 
good, although his mother was the most beloved of all his father’s wives. 

B. Yes ; but the mother being the most beloved wife, might create a sus-] 
picion respecting the favor shown by his father, to her son. 

A. Will it not follow that a son of the most, may stand in a worse si¬ 
tuation, than a son of the least, beloved wife ? A gift made to the son of 
a wife not beloved, will be presumed to have been made on account of the 
merits of that son. Yet a gift to a son of the most, beloved wife, will be 
viewed with suspicion, because love for his mother, and not the son’s me¬ 
rits, may be supposed to have occasioned the preference. 

B. That may be, in some measure true. Yet still the merits of the son 
so favored,-must be ascertained. 

A. But in one case, the gift itself may befomcevidwccofraerit—for having 
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been made without any other apparent cause, merit will be presumed to 
be the motive. In the other case, a beloved object having been mother of 
the donee, a presumption, or a suspicion will arise, that the gift was made 
from a love for the mother, and not on account of the sou’s merits. 

JJ, That may be so, but the decision will depend upon evidence. 

A. Then the case stands thus ;—The gift will not be invalid, because 
made to a son of the most beloved wife—^but supposing it really to have 
been made by the father on account of the love which he bore to the do¬ 
nee’s mother, how is the fact to be ascertained if the father himself will 
not acknowledge this cause of preference ? Respect or aftection on the 
part of a son towards hi^s father you admit to be a just cause of preference. 
You also admit that the father himself is to judge of this respect or affec¬ 
tion ; and there is not any thing to prevent a sou of the most beloved 
wife from being more respectful and affectionate, than any of his other 
sons, to the father. 

1 

B. The son’s behaviour may he proved, and if it should appear theit he 
was not, by his conduct, more worthy than the other Sons, then the gift 
will be set aside. 

A. Evidence, I admit, may be adduced to prove that a favored son has 
been worthless or abandoned—but whether he. has given more satisfac¬ 
tion than the others have given to his father, the father alone can decide; 
and I presume that the father’s preference is to be justified by the effect 
which his son’s conduct has produced upon his mind. 

B. No, that is not so; because the father may judge partially, and be 
l^leased with the acts done by a son of his ipost beloved wife} cdtbougli 
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if the same acts were done by the son of another wife, they would be 'dis* 
pleasing to him. This is to be judged of by the law. 

A. That might be proper, if there was a law by which it could be judg¬ 
ed, and if the facts were such as admitted of adjudication. The end of 
respect and affection, is to give satisfaction. Is this to be attained by as¬ 
siduity? 

B. Yes; assiduity is one of the means by which that end may be at^’ 
tained. 

A. Generally speaking it may be so. But is it not possible, that a son 
really more desirous than any of the others to please his father, may have 
studied his humours and discovered that of all things he disliked assiduity 
the most? If from the very respect and affection which you admit ought 
to entitle him to preference, he refrains from assiduity, and thus succeeds 
in giving satisfaction—would you set aside a gift made in bis favor ? 

B. No; not if be acted from kindness and atlection, and thereby gave 
satisfaction to his father. 

A. But who is to judge of the motives from which he acted—and if he 
really gives satisfaction to his father, u ill you not give him credit for hav¬ 
ing intended it ? 

B. It ought to be so, if the contrary does not appear. 

A. How is the contrary to appear? He gives satisfaction—and I do 
iiot see how it can apjiear, except from an acknowledgement of his own, 
that he did not intend it. 


B. This may be judged of from circumstances* 


Sl 
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M It is possible perhaps that the motives of his coaduet may be ascertain¬ 
ed by circumstances—but in general the effect produced, will be the most 
certain test of the intention. It might indeed appear that the nature of a 
father was such, as to make him pleased with ill usage—but this is not to 
be supposed. 

B. Such a thing is not to be supposed—but if it should appear that tho 
case was so, the gift would be set aside— because there must be merit on 
the son’s part. 

A. If there be ever so much merit, the father is not bound to reward it. 

He may reward it if he pleases, 

B. That is very true, 

A, Then he exercises his own judgement and rewards what he conceive^ 
to he merit. How is he to be controlled? 

B. Not unless it appears that he was mistaken, 

A. He cannot possibly be mistaken as to having been pleased or other- 
wise, by the conduct of his son. It seems then to be reduced to the son’s 
motive- and the kindest motive may make him refrain from importunate 
attentions or open acts of affection. He may be convinced that even a 
seeming inattention, will be the conduct most pleasing to his father~and 
so it may prove to be by the preference given to a son, who so conducts 

Jiimself. 

B. Yet if it can be discovered that the son did not act with affeotioA 
^nd respect—or that the father was mistaken in preferring him to Ivs otkei 
pons, the gift will he set aside, 
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A* Does it not now come to this ? The father may give a preference to 
that eon who has treated him with the most affection and respect—on the 
degrees of affection and resi>ect the father is to judge. He decides accord¬ 
ing to his convi ction. As to what really pleased himself he cannot be mis¬ 
taken. It is admitted that extraordinary love for the son’s mother will not 
defeat the claims which be may have, in virtue of his ow'ii conduct to his 
fatheri He gives more satisfaction than the other sons give. How is it to 
he shown that he did not intend to do that which he has actually done? 

Here the conversation ended ; the Pundits declaring that they Cotlld not 
say more than they had said. 

It is not, I think, easy to conceive how such reservations can qualify the 
absolute right of making an miequal distribution, even if it shotdd proceed 
from the father’s caprice. 

I shall now give the substance of an opinion delivered by the Pundits 
to the Master of the Supreme Court on the 5th of April, 1821. The whole 
^ill be found, question and answer, in the appendix. Tlie case was one 
of a father who had eleven sons, and property to the amount in value of 
lukJis of Rupees; out of this property, he had, in his life time, given an 
imcestorial Talotyk to the value of one lakh of Rupees to one of his sons. 
The son who received this ancestorial immovable property in the life time 
hf his father, shared Upon his death equally with the other ten brothers 
in the residue; that is, he got one lakh of Rupees out of ten lakhs, and 
got his proportion of the remaining as be would have done if 

he had not received any thing from his father, and as if the nine lakhs \vdA 
made the whole estate. 

The Pundits declared that a father cottltl riot give Me whole of his an- 

ab 
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eestoiial /arad'eti? property to one of Ms sons, to the prejudice of the others-^ 
but if one had a larger family than the others, or was infirm, that the father 
might enake an unequal distribution in his favor. That a father might ia 
his life time, give away an anceslorial Talook to one of his sons, 
he left at the time of his death, suficient for the support, in a respectable 
manner, of the rest of his family. That he might give away such ancestor 
rial Talook to one son, although that son had not a lakoeb family 

THAN THE OTHEK SONS, AND ALTHOUGH HE WAS NOT INFIRM, IP TUB 
SON TO WHOM HE GATE THE ancestovidl Talook, WAS MORE ATTENTIVE 
TO HIM THAN THE OTHER SONS WERE. ThAT THE FATHER WAS TO 
JUDGE OP THE ONE SON BEING MORE ATTENTIVE TO HIM THAN THB^ 

OTHER SONS, ltd that he must judge according to the shastras. That if 
the father had eleven sons, some of age and some under age, wtho all be¬ 
have TO HIM EQUALLY vf he might, hi his lijc time, tvithout contem^ 
plating a division of his estate, or his own death, give to his eldest son, 
« Talook, being aucestorialproperty, worth a lakh of liupees, the tvholepro¬ 
perty being worth ten faMs —that such gift is \kJLio-^and that it might 
be made to any one of ms sons, as well as to the eldest son. That such 
gift will NOT DEPRIVE THE son SO OBTAINING IT, of Ms proportion of the 
remainder of the property, token it comes to be divided. That the extent to 
which a father may go, in making a gift of his ancestorial property to (me 
sou, is not specified. That out of ancestorial property worth ten lakhs of 
Rupees, a father may give to any extent to one of his sons, provided 
HE LEAVE.S ENOUGH FOR THE OTHER SONS. Rut that he cunnot make 
such gift, of ancestorial property, to any person not his son, although he 
may give a small proportion, about one higgah, for instance, out of fifty 
for charitable purposes. 

Before I conclude this chapter, I shall compare this opinion with that 
which one of these Pundits{Tarapershad) gave to the Sudder Pewannee 
Adawlut, upon a similar question. Tarapershad had died, and had been 
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(sncceeded by another, between the time when the above opinion was 
^iven, and the time of my conversation which has been recited. So far, 
therefore, as the opinion, and the conversation agree, we may say we have 
the concurrence of three Pundits. 

In the opinion it is said, that a father may make a gift to any one son, if 
that son was the most attentive to him or if all his sons were equally at¬ 
tentive. That he (the father) is to judge of this attention, but that he is 
to judge according to the Shastras, From the conversation it may be in¬ 
ferred, that a judgement is to be formed by the same criterion but it ap- 
pjEsara to me, that the whole difficulty remains. The right of preferring 
one son to another, .depends upon sensation alone, and ii that cannot he,, 
hrpught to a standard, the father’s own will, or opinion must, as I con¬ 
ceive, be conclusive as to his right, 

111 the opinion given by the Pundits, to the Master of the >Supreme 
Court; there, is certainly an ap,parent contradiction. The Pundits say thq. 
father may make a gift to that son who had been more attentive to him 
than his other sons had been. That he is to judge of the degrees oj atten^ 
but that he must judge according to tbe Shastras. They again say, 
if all the. sons behave equally ivell to their J'ather, (i. e. if they have been all 
equally attentive') that he may make a gift to any one of them. Herq we 
have a distinct assertion of the fathers right to make a gift to any o?ie of 
his sons, without assigning any cay.se for his preference. How then, can 
it be said that the father must form a judgement upon the relative atten- 
tipns of bis sons, and that he ipust form his judgement according to the 
Shastrasf 

Having gone so far, may I now venture to say that the true, and only 
intelligible, question is. Has the father, or has he not a right to make any 

unequal distribution among his sons, of ancestorial immovable property ? 

H h a 
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It is tl ifliRg to say tliat lie may do so, tipon certain considerations, if 
these considerations be imaginary, or if proof of their real existence cans* 
not ]>ossibly be obtained. 

However sinful the act may be, it is as I conceive, admitted that a man 
can legally, give away front his family, or make unequal distribution 
among them, of movable propertyi v/hether ancestorial or self-acquired-^si&A 
that he may dispose, in the same manner, of mwiooaWe pro- 

perty.' ^ ■ 

Whether or not hrs direct descendants, in the male line only , (i; e. hi* 
" sons, grandsons, and great grandsons,) are protected against his gi/ts, 
or unequal distribution of ancestorial immovable property, may perhaps be 
said, to have been as yet unadjudicated. 

1 shall hereafter notice the decisions which have taken place in the Sud~ 
der Dewannee Adawlut respecting the right of a man to make an unequal 
distribution andong his sons of ancestorial immovable property* In the Su¬ 
preme Court, this right does not appear to have been ever doubted. De¬ 
cisions certainly have taken place, in which such a right may be said to 
have been assumed—and upon one occasion, the Court has declared dis¬ 
tinctly, that the possessor of ancestorial immovable property, may make 
an unequal distribution of it among his sons by his w ill. 

In the cause between Rajkisno Bonerjea ^ al, y. TaraMyclmrn Bo- 
nerjea ^ dL (in which the Pundits gave the opinion I have spoken ofj an 
issue was directed to try whether or not the Talook which bad been given 
to 'I'araneychurn Bonerjea (for he was the son who had I’eceived a gift of 
it from his father) was his separate property. This issue might have 
raised the question of law, as to the father’s right of making such a gift-:; 
but it never was tried. 
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It w»£it tlirected in Augus^t, 1819. In March, 1820, it wag, hy eongent- 
of the parlies, referretl to the Master to enquire and report touching th^. 
matter s in difference. The issue was to be retained until the report shoulfl 
be made-^-and if the report should be confirmed, judgement was to be 
signed accordingly. Among other proceedings in the Master’s office, the 
Pnndits were examined in April, 1821 ; and in February, 1822, the Mas? 
ter reported (and bis report was confirmed without opposition) that the. 
Talook in question was the separate proj}erty of Taraneychnrn Bonerjea. 
Here the matter rests, and the proceeding has been hitherto acquiesced in. 

A case has been decided upon the will of SoorJ^eeconiar Tethoor in the 
Supreme Court. This case will be more fully stated in the chapter oa 


Wills. 


Soorjeecomar left a widow but no child ; and he made a will by which 
aJl his property, consisting in part of ancestorial immovable estate, was 
given to Ids brothers. By. this w'iil he had made a provision, which he 
considered to be a suitable one, for his widow, , , 

The will set up was alleged to have been forged, and upon that ground.^ 
alone, it was contested by the w'idow. It was found to have been duly 
executed, and here the case ended^ 

If it had been established as law, that a man cannot make a gift or an 
unequal distribution oi ancestorial immovable property to the prejudice of 
any of hia descendants, it might not have foUoAved that he, being childless^ 
would beheld under the same restraint, when givingto;his brothers, where 
die widow is to he prejudiced by the gift. 

In principle hoAvever, it appears to me, that a discrimination could 
hardly be made, vvithoqt subtility. The parties, in cases which have been, 
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determined, were descendants, but a widow, where there are not descend¬ 
ants, is the undoubted heir, although she may not have more than a life 
interest in the estate. This interest she has in ancestorial immovable, as 
well as in other, property ; and if it be certain that a son cannot be disin¬ 
herited by his father, it is not easy to conceive how a widow, no son being 
in existence, can he disinherited by her husband. If there be sons, she is 
to be provided for, like the sons, upon partition. 

I do not know that such a question, as that relating to the widow’s rights 
in this respect, has ever been raised. It was open no doubt, in the case 
of Soorjeeconiar Takoor's will, and, as the Court W'as at the time full, I am 
^sorry that it passed sub silentio, for in that, and all other cases the deci¬ 
sion of a Court, competent to decide, would certainly have been very 
desirable. 

' Upon a comparison of what has taken place in the Supreme Court, with 
what has taken place nxxha Sadder Deivannee Adawlut —and a compari¬ 
son of the decisions in the latter court with each other, 1 fear we shall not 
be satisfied that the law respecting a right in the possessor to dispose of 
ancestorial immovable property at his pleasure has been finally settled. If 
the existence of such a right should be recognized, all further enquiry will 
he superfluous—but if the right shall be denied as it may prejudice descend¬ 
ants, 1 know not how it can be admitted to the prejudice of widows. 

' In the present chapter 1 propose to confine myself to the law as 1 find 
it written in the books, and to decisions which have taken place in the 
Sadder Dewannee Adawlut. When I come to the chapter upon Wills, 1 
shall have occasion to notice the proceedings which have taken place in 
the Supreme Court upon this important subject. 

I do not presume to give any opinion of my own but on this point, as 
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as on other points, I have ventured to offer some (having suppressed 
many) of the observations which occurred to me, in a confidence that they 
will not be deemed obstrusive, or attributed to arrogance upon my part. 

' I shall now proceed to the decisions which have taken place in the 
Sadder Dewanme Adawlut, upon this very important subject. 

The first case came before, and was decided by, the Supreme Council, 
then the Dewannee Adawlut. This was in February 1792, and 

prior to an existence of the Sadder Detcannee Adawlut, as it is now esta¬ 
blished. 

The case was that of Eshanchund Rai v, Eshorrhund R.ni, and i( is re¬ 
ported page 2 of the Sndder Dewannee Adawlut Reports, vol, 1st.: 

It was as follows—In the year 1781, Kishenchund, Zemindar oi Nud- 
dea, by a deed of gift, executed shortly before his deatli, reciting that he 
was infirm, and approaching to his en<l ; that his Zemindary (termed by 
him his Raj or principality) had never been divided ; and that he wished to 
prevent quarrels among his sons, respecting it, after his deatli; settled the 
whole Zemindary, with its honors, on Sheochund, the eldest of his four sur¬ 
viving sons, tvitk provisions for the three younger sons payable out of the 
Mohashira, or proprietary income of the Zemindary. 

It appears by the report that Kishenchund had had six sons, but that 
two of them were dead, having left adopted sons, for whom also ATfs/tgw- 
chund made a provision. By the report, it is not set forth that Sheochund, 
the eldest surviving son of Kishenchtind, was the eldest of the family —yet 
1 should think (considering the opinions of the Pundits,) if either of the 
d eceased sons, had been the elder brother of Sheochund, that it might have 
made a difference in the case. 
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Thig r<Jpbft however proceeds: The eldest son (i. e. ShedcMnd) tras ac- 
cordingiy put in possession of the estate—and was succeeded, upon liia 
death by (the Respondent) his son. 

In August, 1789, Eshanchund (the appellant) one of the yoiMger Sons of 
Kishenchundr brought his suit in the Zillah Court of Nuddea, against his 
nephew Eshorchtmd. 

In this suit Eshanchund cleomed a fourth part of the Zemindar^. This 
claim he made, as one of the sons of Kishenchund, on the ground, that by 
the Hindoo laws of inheritance, each of the sons was entUled to a portion^ 
that the disposition made bp Kishenchund was not a gift, and, at all events 
that he had not hp law, the pow^r to make one. Against this claim Eshor- 
chund set up his title to the whole estate, upon the deed of gift made by 
his grandfather, in his father’s favor. 

. The question was, whether or not Kishenchmd was legally empowered 
to make the gift which he had made of the 

Numerous Pundits, of different parts of tlie country were consulted ; 
and by a majority of their opinions, a settlement of the Zemindarp on the 
eldest son, loith a provision made for the younger sons, was pronouncbo 

TO BE LEGAL. 

The Judge of Nuddea decided in favor of the validity of this gift, and 
the title derived from it by the defendant. • He accordinglp declared the 
defendant to be entitled to the whole Zemindarp, subject to the pecuniary 
- l)rovision which had been made for the Plaintiff—and the Sadder He- 
inannee Adawlut, upon the Plaintiff’s Appeal, affirmed the Judge’s decree. 

The opinion delivered by two distinguished Pundits (Jagannatfk and 
Kerperam) was founded on the following reasons; 


OF GIIT9, ANB UNEQUAL DISTRIBUTION. S73 

l§t. Accordiag ’to law, a, present made by a father to his. son, 
shall not be shared by the . 

2d. What has been acquired by any of the-eyiumerated lawful rneans, A« 
MONG iNHEKiTANeB IS otiE, isaftsubjectforgift> 

3d. A co-^heir may dispose of bis town share of nndividedproperty. 

4tli. Although a father be forbidden to give mvay land, yet, iv he ne* 
H^teRTHELES'S DO SO, MERELY SINS, BUT THE GIFT HOLDS GOOD. 

6th. Raghnnandam 4n the J>ayatatwa, restricting a father from giving 
iLAiiios to one of his sons (but clothes and ornaments only) is at variance ivUh 
Jimuta Vdhana, whose doetiine he espouses, aud who only says, Tiin'K a 
rHER ACTS BI.AMABI..Y IN SO POINQ. 

0th. A principality may lawfully, and propeiiybe given to m eldest som 

Of these reasons it will be seen, that the 1st, 2d, 4th, and 5th, without 
reference to the nature of the property in question, declare the father’s 
to make cin unequal distributioii, or a gift, of ancestorial immovable proper¬ 
ty. Nay, in the second reason, this right is founded upon the very fact pf 
the property being acquh’ed by Inheritance, 

• 

The publication of the.se reports was not begun for several years after 
fjie above deeisiop tooh place—I infer from their heading that the first 
iliumber could not have been piuuted before the year 1805. 

A remai’k upon the case has been subjoined to it, which I presume, is 
Ijrom the Judges,nr one of the Judges, of the Sadder Dewannee Adawlui, 
itisns follows^ 

11 
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“ Admitting the father’s disposition of bis estate in favor of his eldest 
son, to have been an impfojyer exercise of power on Ms part, as possessor of 
the HEEEDITARV patrimony, still the validity of a gift actually madb 
by a father, is affirmed by Jimuta Valiana. For since the gift of the entiie 
estate to a stranger would have been (however blamable the act 

of the giver might be,) the donation in favor of one son, with provision for 
the support of the rest, would seem to be equally valid, according to the 
doctrines received in the province of (Bengal. And, (tfter extending to the 
case oj sons, no less than to that of strangers, Jimuta Vahana s position res~ 
pecting gifts valid, though made in breach of the i. aw, it becomes ne- 
eessary to the consistency of the doctrine, equally to maintain, that a 
father's lEEEGVEkH distribution of the patrimony at a partition made by 
him in his life time, in portions forbidden by the law, shall, in like 
manner, be held valid, though, on his part, sinful. No opinion 
was taken from the law officers of the Sadder Court in this case. But it 
has been received as a precedent which settles the question of a fa¬ 
ther’s POWER TO MAKE AN ACTUAL DISPOSITION OF HIS PROPERTY, 
EVEN CONTRARY TO THE INJUNCTIONS OF THE LAW, WHETHER BY GIFT, 
OR BY WILL, OR BY DISTRIBUTION OF SHARES.” 

Thus, as it appears to me, this decision has been adopted, and confirm¬ 
ed by the Siulder Bewannee Adawlut. 

It must be observed that the law of the Jitit hila school, is different fiom 
that which prevails, (or rather that which by the above decision seems to 
have prevailed,) in Bengal —and yet the case of Sham Singh, appellant, v, 
Mussumut Umraotee, on the part of KaleeSur Singh, a minor, respondent— 
Sadder Bewannee Adawlut Reports —Case 13 of 1813^ may cast some 
doubts upon the law, even as it prevails in MU'hila —for it would appear, 
that there, a man may by deed make a gift of property to one son, provid- 
gd the gift be accompanied by possession. At all events, as the doubt 
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seems to have arisen upon the ground of the case being one^ which ought to 
be decided by the law as it premtibjn MU'hila, it may be inferred that it 
would have been otherwise by the law as it was then supposed to prevail 
in Bengal,. 

In the year 1804, Shaw Singh (the appellant) brought hn action in the 
Zillah Court of Bhagulpore to recover from Mussuniut (Jottoo fee (the Res¬ 
pondent) one half of the Talook of Bihrampore Chuhnamy. It was stated 
by the plaintiff, that the estate in question descended ixovoHurhwr Singh 
to his two sons Joyraj Singh (the father) and Udbhoot Singh (the uncle of 
the Plaintiff.) That Udbhoot Singh, being the elder brother, his name was, 
according to usage, registered in the office of the Collector, but that he 
and Joyraj Singh jointly, shared the profits of the estate. That Joyraj 
Singh having died, his son, (the Appellant) succeeded to his (Joyraj Sing's) 
rights, in partnership w ith his uncle Udbhoot Singh. That during this pait- 
nership, Udbhoot Singh purchased, out of the profits of the ancestorial es¬ 
tate, in his own name, but upon the joint account of himself and the ap¬ 
pellant, the of ./ypc’or C/io/swr and another village. That in the 

year 1210, B. S, Udbhoot Singh din A, leaving-the respondent, his widow', 
and two sons ; Kalee Siir Singh, and Zalim Singh. That in the same year a 
proclamation was issued by the Collector of the Zillah of Tirhoot, in which 
district the estate was tlmi sAnaXeA—but from which it had been subsequent¬ 
ly separated, and annexed to Bhagulpore. 1 hat this proclamation re¬ 
quired the heirs of Udbhoot Singh to come in and make a settlement for 
tlie lands, but that the appellant was prevented by severe illness from 
hearing of the proclamation. That the respondent appeared before the 
Collector as heir of Udbhoot Singh, and procured a settlement of the whole 
estate in her own name. That she w'rongfully took possession of it all, and 
still withheld from the appellant, the half share to which he was entitled, 
and wlpch by his action he sought to recover. 


• misrffy 
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To this cleriiaTid, thete was a general denial of the truth of the plalntiff’Jj 
stateiiient—^and the defendant alleged that Hurhur f^ingh (the father of 
JJdhhoot Singh and hacl a short time before his death made 

a gift of the ivhole estate to Ms eldest son Udbhoot Singh, and made a pe¬ 
cuniary prorision for the younger son Joyraj Singh. That Udbhoot Singh 
accordingly took possession the year after his father died, and kept pos¬ 
session until he himself died—that he iooh and hept possession as sole pro*' 
prietor. That, before his death, he bequeathed the estate to his eldest som 
Kali Sur Singh; during the period of whose minority, the rea|)ondent 
Mussumut Umraotee was to be the manager. That the appellant’s father 
Joyraj Singh, had never enjoyed any share of the estate with his brother 
Udbhoot Singh —and that the appellant had, not any right to the share 
which he claimed. 


Tire Pundit of the Zillah Court declared the gift by a father of thetchoU 
of an aneestorial immovable estate to one of his sons to the exdusion of ano¬ 
ther (tf that Other teas not necessarily for participation, on 

account of some defect natural, or incurred) to be illegal. He further 
stated that sons were entitled to equal participation in an aneestorial' es¬ 
tate. There was evidence to prove the purchase of/^jooor C/toA«r and 
the other village by Udbhoot Singh to have been made on the joint account. 
Upon this, possession of the half share claimed by the plaintiff, was de¬ 
creed to him'. 

The respondent appealed from the above decree to the Provincial Court 
of Moorshedabad, and the Pundit of this Court declared, that the gft 
whereby Hurhur Singh teas stated to have conferred the whole of his 
ancestorial immovable Estate on his eldest son Udbhoot SiNch. 
WAS VALID. The decree of the Z*7/«A Judge was hereupon reversed, and 
the appellant was adjudged to be entitled to maintenance only, from the 
pondent. 
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> Jpi’oi'n this TCvcrsEil, ShMji Stn^h oppccdcd to tht Suddtv 
lut—^tixid there *■* it appearing that the estate, to^ the half of which the stp^ 
pelldiit laid claim., had beat genevallp considered as situated in the pro¬ 
vince OP M it’hila, and the parties themselves kavhtg in anstver to a ques¬ 
tion put by the Court, admitted that theiv religiom ceremonies connected 
with funeral and marriage f and other observances, were governed by the 
Mit’hila Shaster, the opinions of the laiv ojfficers of this {the Sudder De- 
wannee dLdawlut) Court, of the Provincial L/Ourt (tf Patna, and of the ^il- 
lah Court of Tirhoot, were required, as to, the legality, or otherwise, (accord¬ 
ing TO THE Mit’hila Shaster) oJ the allegedg ft by Hurhur Singh, op 

THE WHOLE IMMOVABLE ANCESTREL ESTATE TO HIS ELDEST SON UdBHOOT 

Singh. The Pundits of the Zillah and Provincial Courts, dipfebjed in 
OPINION with regard to the law in this case, such gift being pronounced in¬ 
valid by the Pundit of the former Court, and valid of thelatterT 

The Pundits of the Sudder Dewannee Adawlut, were then called iipoik 
to state, by the Hindoo Inw as emrent in Alitfiila, whether the gift set up 
by the defendant teas valid, and whether it would be complete without sei¬ 
zin being given by the donor in his life time. 

The opinion of these Pundits was such as to mduce the Sudder Dewan¬ 
nee Adawlut to afUrm the decree of the Zillah Judge—and to reverse that of 
the Provincial Court. Sham Singh therefore, the appellant, became entit¬ 
led to half of the property which had descended from Hurhur Singh^axid 
also to half of that which had been purchased by Udbhoot Singh with the 
profits arising out of Hurhur Singh's estate. 

Previously to this decision, and in the year 1812, another decision which 
I shall next mention, had passed' in the Sudder Dewannee Adawlut, by 
which it was declared, that a gift made by ajather of the whole of the an- 
cestorial properly to one op his sons>-in exclusion of the other sons, 
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WAS A VALID GIFT ACCORDING TO THE lIlNDOO LAW AS IT IS CURRENf 

IN Bengal. 

From what I have already stated, I infer that the Sudder Dewannee 
Adawlut would not have entertained any doubt, if the case of Sham Singh 
V. 3Iussuniu£ Umraotec had depended upon the law as it is current in Men- 
gal —but, that the question was doubtful, as it depended upon the law of 
Mil'hila. 

I shall now give a few extracts from the opinion given to the Sudder 
Vewmnee Adawlut by the Pundits of that Court, because they appear to 
admit that the whole ancestorial property may be given, {provided the pro¬ 
per forms, and possession, accompany the gift) by a father to one of his 
sons, in exclusion the other sons, even according to the law, as it prevails 
in Mil'hila. 

The Pundits say, if a father shall thus express himself with reference 
to his eldest son, “ He will become sole proprietor on my death, and my 
younger son will be provided for by him, with a suitable maintenance" the 
gift cannot take place, from the omission of the word ‘/>W'(donati- 
on) in the expression 5 which, both according to the Shastcrs, and the 
current practice of the country, is essential to complete the gift' 

They go on to say supposing the word * Dan to have been expressed 
in the above sentence, still the gift cannot be considered valid ,* because, a 
father and a son possess an ecpial right in ancestorial immovable property-— 
consequently the younger brother's right is established, and the estate becomes 
joint property, the gift of which is illegal, and a verbal gift under any 

CIRCUMSTANCES, OF IMMOVABLE PROPERTY, UNLESS StrPPORTED BY A 
HIBBENNAMEH, IS INVALID. 

The Pundits then say, “The authorities agreeably to which this (their)- 
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has been delivered atre the Vivada Retnecara, Smriti, Samoa- 
ckyu, Vivada-chundra, Vivada-ehintamoni, and other texts current in 
Mit’hila.” > 

The texts cited go to show that the rights of a son, and grandson, to 
property acquired by the grandfather, are equal—that neither shall have 
greater nor less than another, and that the son of the deceased has no op¬ 
tion to give it away also, that this right extends to movable, as well as 
I to immovable, property acquired by the grandfather. That a verbal mort¬ 
gage is valid, if the moi'tgaged property remains in the hands of the mort¬ 
gagee —but that A GIFT IS NOT valid unless there be a deed execut¬ 
ed between THE DONOR AND THE DONEE. Further, that sale, mort¬ 
gage, partition, or gift, of immovable property, is ykx.ix>, provided a deed 
be executed to that effect, in which case, all cause of complaint is re¬ 
moved. 

In answer to a second question, these Pundits Supposing the do¬ 
nor to have made a gift of the above mentioned property, but not to have 
GIVEN THE DONEE SEIZIN DURING HiS LIFE TIME, THE VERBAL GIFT IS 
INVALID, BECAUSE THE DONEE HAS NEVER BEEN IN POSSESSION OF IT. 

The authorities cited go to prove that a hibhennameh executed, and at* 
tested by credible witnesses, shall not be valid unless possession shall have 
been given. 

"Whether or not a deed of gift, with possession delivered, would be suffi* 
cientm Mithila,io make a valid title to the property, may be considered ; 
—but at all events the decision now spoken of, was founded upon the 
Hindoo law of Mit'hila, and upon that law alone. It wdl be seen, that even 
upon the ground of the Mitliila law, there was a disagreement in opinion 
between the Tirhoot, and the Moorshedabad, Pundits, 
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I navv eome to the case of Manilcoomar Neme Sackesputtee v. Kishen~ 
J^unlcar Turk JBhoosm, Catise 18 of 1812, 2d, Sadder Bewannee Adawliit 
Reports, page 359. 

. These iwties were JitU brothers. The Respondeat Kuhenkun'kar, the 
elder, and the appellant Ramkoomar Neaee, the younger. 

In 1803, an action was hronght in the Registrar's Court of the\ZV/feA of 
Nuddea, by the appellant, to recover from the respondent,//as elder iro- 
///er,Jl a garden in Mouza JS'hatparet. The appellant, (the youttger brother,} 
daimeid this garden as having been part of the estate of Mamcont'h Soob- 
hwn his father, who, as he (the appellant) alleged, had by a Dmiputm, 
(or deed of gift) made over the whole of his property' to him (the appel¬ 
lant.) 

The appellant alleged that his father had, in 1795, made over the whole 
4 }f his property^ real and personal, to him. Tliat he had since then, been in 
possession of it all, with the exception of the garden in dispute—and that 
the respondent had in thes year 1801, possessed himself of the said garden. 

It will be here observed that on an allegation by the younger brother, 
that his father had made a gift to him of the whole pi of)firty, this proceed¬ 
ing was institilted for the pui'pose of recovering a garden, winch had been 
the father’s, and which was the only part of the father s property, not in 
actual possession of the younger son. The year 1795, (the period at which 
the appellant alleged his father had made a gift of all his property to him) 
icorresponds with the year 1202. 

IPhe respondent^ admitting the gai^den have .been part of his father’s 
estate, pleaded that he (the father) had in the B. Y. 1191, made over to 
him, by a deed of gift, one half of his propertif rml and personal ^ and that 
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afterwards, in the B. Y. 1201, he had executed another deed of gift, frans, 
/erring the remainder of his property to Mm. (the elder brother,) averring, 
that since this latter period, he (the elder brother) had been in possession 
of the whole of his father s estate, the garden in question included. 

These tlu*ee several deeds of gift were produced before the Registrar of 
the Zillah Court of Nuddea, who issued ^pertvamiah to the father of the 
coutendiiig parties, (for he was still alive) calling upon him to attend in 
-person, or by Vakeel, and to declare as to the authenticity of the deeds, 
produced by the several claimants. The father in his answer, declared 
that he had never made over any part of his property to his elder son, (the 
■ 1 ‘espondent) who had always behaved imdutifully towards him, and that 
the deed produced by the younger son (the appellant) was authentic. The 
Registrar decreed possession of the lands to the appellant, with costs 
jOgainst the Respondent.^ 

The Respondent appealed from this decree of the Registrar, to the 
•Judge—and further evidence was taken. The father still adhered to his 
former declaration, and the Zillah Judge affirmed his Registrai-’s decree. 

The father, Manikaunt, died, and an appeal against the two former 
idecisions was preferred by the Respondent, to the Provincial Court ot 
•Appeal. 

This Court passed a decree, reciting, that the evidence on each side, as 
to the execution of the respective deeds of gift, was equally entitled to Cre¬ 
dit. That the father, from his extreme age, was probably not in the full 
possession of his reason, and had been persuaded by his sons, alternate¬ 
ly, to execute all the deeds. That the deeds, executed under such cir- 
-eurastances, were inadmissible by law, and that, setting them aside, each 

^ j 
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party was entitled to share equally in his fother’s estate. The former de¬ 
crees were therefore txversed, and a moiety of the disputed land was adjudged 
to each party. 

Mamkoomar, dissatisfied with this decree, presented a petition for a 
special appeal to tlie Sadder Dewannee Adawlut. That Court, consider¬ 
ing the opposite d’ecfsiohs of the Courts below, that there was no proof of 
the father’s imbecility, when the deed of gift was executed, and that the 
decision was stated to involve property to the amount of 40,000 Rupees, 
admitted an appeal. 

Upon going into the case, it appeared there was no reason to believe 
that the father had not been in perfect possession of his senses, when he 
executed the deed of gift in the B. Y. 1202. The question then was wlie^ 
ther or not the father was justified by law, in having made such a disposition 
qj' his property. 

The following question w-^as put to the Court Pundits, “ If a person of 
the Prahmin tribe during the life time of his eldest son, transfer by gift, the 
whole of his estate, real and personal, ancestree, or acquired, to a younger 
son, IS SUCH A GIFT VALID, OR NOT VALID, according to the authorities 
current in PengaW* ThepwMfh’is stated, “ that such a gift was VALirr, 

though, THE GIFT OP THE WHOLE ANCESTREL PROPERTY BEING FORBII^- 
DEN, IT WAS IMMORAL.” 

The Sudder Pewannee Adawlut passed a final decree, reversing the deei^ 
sion of the Provincial Court, and affirming the decrees of the Registrar and 
Judge, Costs of suit in the Provincial Court and in the Sudder Dewannee 
Adawlut to he paid by the Respondents 

I shall only add, that the parties, having been Brahmins, cannot make 
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«By Ttliffierence, respecting the law, and that there is a note at the end of 
this report in the following words : “ This doctrme was folloived in a for¬ 

mer case-’r-JSshanchund Mai v. JBshorc/iund Mai ; vide Reports, vol. i. page 
2, part 1st.” 

These two cases must have been well considered, and the law in both, 
i(Vas certainty hrougAt Jnlly to the notice of the respective Cow'ts, before 
•which the questions had come. It was therefore with some surprise, that 
I found a third, and a subsequent decision, contrary to the former two> 
and upholding a doctrine opposite to that, which I believed the first de¬ 
crees had established. 

I now speak of the case of Mhowannychurn Bimhoojea v. the heirs of 
Mantkuunt Bwnhoojea, Cause 15, of the year 1816, vol. ii. Sadder Dewan- 
fiee Adawlut Reports, page 540, 

1 shall, in the lii’st instance, give the marginal summary of this case. It 
is “ A Hissanama, or deed of partition, made by a Hindoo father, in wliicli 
he allots to his sons portions of his estate, movable and immovable, an- 
tesirel and acquired, but which disposition was not carried into effect 
during his life time, is not binding oti his sons after his death. If l)y the 
deed, an unequal distrilmtion he made of the ancestrel irnsnovable proper¬ 
ty, swh disposition is illegal and invalid; as Is also the distri¬ 

bution of property acquired by the father, and of movable ancestrel proper¬ 
ty, if made under the influence of amotive, which is held in law to deprive 
a person of the power to make a distribution.” 

The case itself is thus stated; The appellant brought an action in tfie 
Zillah Court of the Twenty four Tergunnahs, against hisfather Mamhamt, 

his brothers Gyaram axiA Ananchund, and Miisstmmat Taramunee, 

J j 2 
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and Mussummat Parhutlee, of Im hvoiXxer LiuJehinamm. A short 

time before the iiistitittion of the suit, Ram/cmmt Ind executed a Ilma^ 
nama., or deed of partition, allotting shares of his osioiemombh mitlimmav- 
ahle, aneestorial and acquired, among his sons, for the avowed purpose o# 
preventing disputes among them afterwards. 

• After deducting a small portion of the estate for his own support, and 
for charitable purposes, the remainder of the property was stated, and 
allotted as followed; a statement of it is then set forth. 

The deed of partition had been duly registered, but on an attempt be* 
ing made to carry it into effect, this suit was instituted. 

It was stated that Radliakishen, the plaintiff’s grandfather, left two sons,; 
Kamram Runkoojea, and Ramkaunt Bunhoojea, (the latter was plaintifl'’s 
father.) That they (Ramrum and Ramkaunt) lived upon the patrimonial 
property, that RamkaUnt was unfit for business, but that jR«»ram»» acquired 
separate wealth; that Plaintiff traded under jRamraw, and made money| 
that Ramkaunt on Ramram's death, brought his (Ramram’s) property inta 
the joint stock, and that the estate was improved by the plaintiff’s money. 
Plaintiff objected to the Hissanama, heeause it teas written tvitJioul his 
knowledge, because his father teas eighty years of age and not in possession of 
his senses} because Ltikhinarain's wives could not, tvhile their husband lived, be 
entitled to a share ; because the Hissanama included plaintiffs separate pro-, 
perty ,* because the land had been encreased by his exertions, yet none of it 
assigned to him} because 41,000 rupees were falsely said to be in his hands. 
and because the deed did not specify the mercantile concerns of the patrimo¬ 
nial estate. He prayed that the deed might he set aside} that he might be 
exoneratedfrom the false charge of 41,000 rupees. That he might have his 
oten several property, and the money he expended in erecting buildings, and 
One-third of the joint aneestorial estate, it having been improved by his ex¬ 
ertions. 
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To this Ramicannt (the father) insisted upon his right to divide the real 
and personal estate, as he pleased. He denied separate property in the 
plaintiff, and the employment of his exclusive funds or industry, in the 
acquisition of joint property, admitted that plaintiff had the management 
of the landed property, but affirmed that other sons had been employed 
in different departments, for the benefit of the family. He stated that he 
had excluded Lukhinarain on account of his mismanagement and bad 
conduct, and that be had given his share to his wives, that he might not 
be left wholly destitute; he averred that the claim against plaintiff of 
41,000 rupees was just. He said all th^ ancestorial estate had been includ¬ 
ed in the partition, and that he would make such a disposition of the 
mercantile concerns, as he might judge proper. The other defendants' 
pleaded the general issue. 

The Zillah Court declared the Hissanama to he invalid and illegal, be¬ 
cause the plaintiff teas not a party to it, and because it was incumbent up¬ 
on Ramkaunt, before he made a partition 0 /the joint ancestorial property, to> 
obtain the consent of all his sons. The Hissanama was decreed to he void, 
and of no effect. Possession of the property acquired by the plaintiff, was 
ordered to be given to him—and the joint property ordered to be distributed 
after Ramkaunt's death. Ramkaunt teas declared to be at liberty to sue the 
plaintifffor 41,000 rupees, and the defendants were ordered to pay costs. 

On appeal to the Provincial Court of Calcutta, the above decree was 
considered in all respects erroneous. The exclusive right of the plaintiff to 
the property he claimed, was supposed not to have been proved, and his claim 
to a third of the ancestorial property, was held to be inadmissible — because 

DURING THE FATHER’S LIFE A SON CANNOT SUE FOB A DIVISION OF SUCH 
PROPERTY. Plaintiffs claim to be exonerated from the charge of A \,000 
rupees was held to be improper, as no demand had been made upon him for 
the payment of that sum. 
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DECREE AS IT SET ASIDE THE HiSSANAMA, AND AWARDED SEPA¬ 
RATE PROPERTY TO THE PEAINTIFF, WAS REVERSED. CostS tO be paid, 

by the Respondent. 

JRamJcaiint died pending this appeal, 7^ke properly (before RamkaunCs ^ 
death) was attached by the Provinciai Court, at the instance of the Respond 
dent, in order that after Ramkaunfs (hisJuthet's,decease,) he (the Respond- 
ent). might be able to secure his share of it. 

Ramkaunt petitioned the superior Court to prextent the execution of this, 
attachment, because he still retained exclusive possession — and, because while, 
he liced, no body was competent to claim any part of the properly , imvahle^ 
or immovable, ancestorial or acquired. The Provincial Court was ordered^ 
to withdratc its attachment, 

Mr. Fombelle, before whom the cause was first heard, in the Sudder 
Dewamiee Adawlut, referred it to the Hindoo law officers, to whom the 
following questions were put 

1st. Was the Hissanama a valid instrument, whether the property dis¬ 
posed of by it was or by 

2d. Possession not having been given, and Ramkaunt having died, nof 
making any other disposition of his property, was the Hissanama binding 
upon the parties mentioned in it ? 

3d. Had Ramkaunt a right to exclude one so?i from participation, and 
to grant shares to the ivives of that son I 

To the first question the Pundits answered, that a mxa. cannot make an 
unequal distribution of ancestorial property among his ^ons, and that in so 
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far as the ffiismama of Ramhaunt toent to do so, it was not valid, iiof 
binding upon the parties mentioned in it. Rut that with respect to rt** 
qttired properly, an unequal distribulio7i was permitted —and the Rissanama 
binding upon thib parties named as lo it, unless made through perturbation 
qf mind, ^c. in which case, it would be absolutely illegal and void. 

To the second question they answered, that possession not having been 
given, t^'C. the Hissanaim ivas not binding on the parties, or their heirs after 
Ramhaunt's death. 

And to the third question they answered, that Ramhaunt was not au¬ 
thorized to grant shares to the wives of a living son, excluding that son, un¬ 
less Jor a valid reasoii. 

This answer to the secowff question was deemed conclusive, all parties 
having admitted that partition was not actually effected in Ramkuuni's 
life time. 

Fombelle recorded his opinion that the part of the Provincial 
Oourt’s decree which reversed that of the Zillak Courts, so far as it went 
to order the plaintiff possession of the property claimed by him in his own 
yight, should be affirmed. (This was an atfinnation of the reversal of the 
Zillah Court’s decree.) The plaintitf’s right to ,the separate property claim¬ 
ed by him, not having been investigated by the Zillah Court. 

Mr. Fombelle was further of opinion that the part of the Provincial 
Court’s decree which virtually established the Hissanama, should be re¬ 
versed, and the decree of the Zillah Court,, so far as it went to make void 
the Hissanamuy should be affirmed. 

In September, 1815, this cause was brought before the senior Judge of 
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the Sadder Dewannee Adaivlut, when two other questions were put to the 
Pundits- 

1st. Supposing the Hissanama to Be a valid instrument, "would it be nu¬ 
gatory because not carried into effect in Ilamkaunt'sX\^e imxG, although 
the plaintiff had prevented it from being carried into effect? 

2d. If Ramkaimt had put all the parties, the plaintiff excepted, into 
possession in his life-time, and divested himself of all right, would such a 
disposition be valid ? 

Upon these points the Pundits differed in opinion. That of Chuttoop-i 
hliGoj Pundit was to the following effect, 

: There is no law by which a Hissanmna without possession, can be made 
atailable, even if possession be prevented by the adverse party. Posses¬ 
sion must be in sight of the adverse party, and without molestation upon 
his part. Possession for three successive generations is not sufficient, if 
not in sight of the adverse party, and with his acquiescence. If plaintiff 
j'esisted possession in Ramkamt's life time, and by his opposition pre¬ 
vented the defendants from obtaining it, the Hissanama cannot be deem¬ 
ed valid or binding on the parties, because a title deed, unaccompanied bp 
possession, must be disallowed as evidence of right, 

Then follow his authorities. 

Occupancy in the fourth generation ig the principal evidence, but titli 
naust be adduced in its support. Yet its validity need not be proved; ag 
it must be by the original holder, who will rest claim chiefly on the titl 0 
and prove the fact of occupancy in its support. This is the doctrine of 
^Jiultoorhhooj, 
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In answer to tlie second question, he says, Supposing the Hissanama^ 
during R imkamifs life, to have been acceded to hy all the parties, pne 
Only excepted, the share of that one having been in his own possession, 
and Mcankttuyit to have divested himself of all right; the anceslorial 
immMe property could not have been so disposed op by the fa¬ 
ther. An'unequal distribution of such property, cannot be maintained 
as valid. W here the jyayabhaga upholds the validity of a prohibited gift 
dr sale, it is always understood that the donor is vested with power to 
intake it. 

In an unequal distribution of his own acquisitions among his sons, the 
father’s motive must be looked to. If he gives more to one on acconnt 
of his gootl qualities, numerou.s family, incapacity; or piety, such unequal 
distribution must be upheld. But if made by the fatiier through pertur¬ 
bation of mind occasioned bydisea.se, &c. or through iiTitation against one 
son, or through partiality for the child of a favorite wife, it cannot be up¬ 
held. It does not fall within the rule laid down in the Dayahhoga, mak- 
ing a gift valid, although prohibited. There a pou er in the donor is |>ie* 
supposed, and under the above circumstances, a father has no power of 
distribution. In the absence of legal motive, the father is supposed to be 
influenced as nbove, under the impulse of which, his acts are invalid. lie 
flien gives his authorities for this answer. 

Sooblta Shastree, to the first question, answers thus, The Ilissauama, 
executed by Ramkaunt, is a legal and valid instrument; but possession 
tinder it >vas not given. 2Vns teas from the plaintijf'^s opposition. The 
Deed however, sufficiently deraomstrates Ramkunni's relinquishraent of 
his right, and the extinction of his property, that therefore vested a title 
in those to whom the Hissanama w'as executed. Their want of possession 

did not proceed from neglect, ivhicli might have implied a voluntary relin* 

K k 
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quisJment; their titk therefore remains vnimpeached, and no lapse of lime, 
tinder such circumstances, can annul their right to take jMssession of the res¬ 
pective alloiments; the Hissanania must therefore he upheld, as valid and 
binding upon the parties. ■ 

To the second question S'aoMrt Shastree answers, The Hissanama is in-, 
valid as it goes to make an unequxxl distribution oi ancestorial, ^w\ valid as 
it goes to make sucla distribution of self-acqidred, property ; « wan has full 
authority to aliene his own acquisitions at his pleasure. If be sliall makq 
an unequal distribution for allowable causes, he does not, if be shall make 
il for prohibited causes, be does, incur the guilt of violating the law, but 
the distribution must be upheld as valid, and binding, upon the parties con* 
eerned. The law is the same as to ancestorial movable [rroperty. But un¬ 
equal distribution of ancestorial immovable property, is invalid, and not bind¬ 
ing upon the parties concerned, Soohha Shastree's authorities in support 
ot his opinions are as good, as well applied, and nearly as numerous, as 
those which were adduced by Chuttoorbhoof Their numbers he might 
have easily augmented. 

Here we have an agreement between these Pundits upon the subject of 
ancestorial immovable property ; but in other respects, the most direct con¬ 
tradiction. 

A fortnight.was then given to the contending parties,, that they might 
prove the validity of the several opinions given by the Pundits in their 
favor respectively. The appellant filed many objections agaimst the doc¬ 
trines of Soohha Shastree, and many reasons and authorities in favor of 
the doctrines of Chuttoorbhoof. The re.spon.dents filed many objections 
against the doctrines of Chuttoorbhoof, and many reasons and authorities in 
favor of tlie doctrines of Soohha Shastree, 

The Hissanama was considered by the senior Judge to he invalid. He 
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concurred in opinion with Mr. Frmtdle, and a final , decree was passed 
ttccordingly. 

The parties were now informed, that unless they settled tlicii dispute 
amicahly, they must institute another suit, for the purpose ot ascertain 
iiio- their legal shares. In the meanwWle, all the parties were ordered to 
pay their own costs in the three several Courts, through winch the cause 

had passed. 

In the Bemarh upon this case, it is said, '■ tt Ufimd/ert that thevalUi- 

ty of an unequal partition 0 /a^CES'iav.T. iMMOV.tBLB ynopei ty, sm ' 

ea^pressly'- /orbMm h,j t/is received aul/iorities of Hindoo law. cannot he 
rnaiutained on an, construction of that law hj Jimuta Vaham and others. 

■ This Rmarh, after noticing the two cases of which .1 have spoken, 
proceeds, “ In the second case (that of Ramkoonm- Heaee Bachesputtee 
V. Kishenkunhar Turk Bhoosun) the bewustah given by (be PmdUs C mt- 
toorihooj-aoi Soobha Shaslree was verbatim , as follows, 'Should any bta i- 
min, during the life of an elder son, make over by gift the whope o» 

niS PUOPEETY, MOVSBEE AUD IMMOVABLE, ANCESTEEL ANII ACOUIEED. 

to his pount-er sou. the giet is valio, but the act is sinful, as the giU of 
the whok ancestr.1 property, movable and inmocalle. is prohibited by the 

Shusters. This bewustah is given according to the authorities cun ent ,u 

lien gal? 

Tims it appears, that on the subject of anceslorial immovable pvopertys 
these tivo Pundits, in different causes, nnited in declaring, 1st. lhat the 
gift of such property )^, a father, ts vamo. 2dly. That the gift of such pro^ 

^jperty by a fattier, is invalid. 

* This is quite at variauce with the oa Eshanchmd s. Eshord,uncisee nnU. 

« • K k a 
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Chuttoorbhof^j died, and I hope he has left some testimonial more ere* 
ditable to his memory, than we can look for in a comparison of his two 
opinions. 

He was succeeded b.y Ramtunmo, who, being called upon, delivered 
the following beioustah to the Sudder Detounme Adawhit. 

“The gift of the whole micestrel estate (not consisting of immovable pro¬ 
perty, a corody, or slaves,) such as pearls, gems, ^c, and the whole of his own 
acquired property, hy a father to one sou exclusively, white there are other 
sons living is a valid act. If the father make a gift of a small part of 
the ancestrel immovable property, not incompatible ivith the support of the 
family, the act is valid, hut if he make a gift of the whole ancestrel 

IMMOVABLE PROPERTY, OR OF A CORODY, OB SLAVES, THE ACT IS NOT 
VALID. This opinion is in conformity with the Dayabhaga, and oijier aib- 
thorities Current in Bengal ” 

Ramtmmoo adduced his authorities in support of this opinion. In one 
point, namely, that a gift of all the ancestorial immovable property 
to one son, is invalid, the three Pundits are agreed. The immorality of 
such a gift may be admitted, but its invalidity remains to be proved. 

Now it is to be remembered, that, upon the law, as it is merely prohibi¬ 
tory, no dispute has ever arisen, that, in all questions the prohibition has 
been most fully admitted. It has been acknowledged at all times; and 
upon all hands, that a gift of ancestorial immovable property, to one of the 
sons, excluding the others from participation, is forbidden by the Hindoo 
code. No expounder has ever denied the immorality and the sin of mak¬ 
ing such a gift—but some say that it shall be valid, and others say that it 
shall be invalid, if made. 

It is obvious that the Remark of the Sudder Pewannee Adaiclut in tho 
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cause between Hhowmmyclmrn. Bunlioojea, and the heirs of Mamlmunt 
jBun/iooJea, is at variance with two other decrees which had been pronounc¬ 
ed by that Court, and considering that the partition made among his family, 
hj Ramkaunt, was of property movnhle-And ielf-acquired, as well as at im¬ 
movable and ancestorial, and that the decision was applied to it aUq it will, 
I think be admitted, that a greater restraint was laid upon the disposal of 
property in this case, than had ever been applied upon any former occasion. 

But however this may be, it is certain, that the declaration of a man^s 
right to dispose of his ancestorial immovable property at his own discre¬ 
tion, leaving him to answer in another world, for the sin of having distri¬ 
buted it unequally, would render the law certain, not only as to that de¬ 
scription, but as to every other description, of property. 

The question at present, is greatly perplexed, and I wish it were as 
easy, as it certainly is desirable, to extricate it from difficulties. I can¬ 
not conceive how this is to be effected, w'ith any thing in the reseinhiance 
of consistency, but by recurring to the principle which governed the ear¬ 
lier decisions of the Sadder Dewannee Adaivlut —and, admitting an unequal 
distribution of such property, to be immoral and sinful, as it relates to the 
distributor; holding nevertheless, that his act.shall be valid and binding, 
as it may affect other parties. 


Sl 


If we consider the ground upon which the last decision of the Sudder 
Dewannee Adaivlut rested, the perhaps unprecedented length to which it 
extended, the direct contradiction given by the Court to theu’ 

former opinion, the tergiversation of others, who^ doctrines seem to 
have influenced the Judges, and the great distrust with which the dictates 
of Hindoo lawyers ought to be received, we may possibly conclude that 
the obstacles raised by this last proceeding of the Sudder Deicannee Adctw- 
lut, are by no means insuperable, or sufficient to prevent oiir return to the 
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law as it had formerly been declared by that Court, and as it seems to 
have prevailed in the Supreme Court of Judicature. 

As to the Remark'* upon this case, of which I now speak, I know not 
who was its author, or that it is to be considered as a declaration of the 
law. The actxtal decision of the Court not irreconcilable with its other 
decrees. It was the Pundit's answer to his second question^ that was 
deemed conclusive by Mr. Fombelle. This answer did not turn upon an ab¬ 
sence of right in the father to dispose of his estate as he pleased, but upon 
the Hissanama being inoperative, inasmuch as possession had not been 
givemmder it, by the father himself. 

With respect to the senior Judge, the report states as follows:—“Consi¬ 
dering therefore, the deed of partition (which teas never carried into effect) 
to be invalid, and not binding on the parties mentioned in it; the senior 
Judge concurred in the opinion expressed by the second Judge; and a final 
decree teas passed accordingly, in conformity to that opinion.” 

I must observe that the opinion of the PunditsgWen on the ques¬ 
tion which had been propounded to them, was not only the opinion upon 
which 31r, Fombelle entirely relied, but that this second question was 
contained in the first interrogatories which were put to the Pundits. 

' This is material, because the report of the case contains the following 
passage ; “ It being homeyev, satisfactorily ascertained from the replies of 
the Pundits to the first interrogatories, that the deed of jiartition executed 
hy Ramkaimt, was in several respects illegal; the necessity of ascer¬ 
taining the relative accmacy of the conflicting opinions 0/” the Pundits 
delivered in reply to the queries subsequently put to them, was, in this case, 
superseded. In those queries it was hypothetically assumed, for the reason 
already stated, that the deed of partition was legal and had been carried 
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into effect during the life time of Hamkaunty which, frmn the admission of 
all parties, and of Ramkaunt himself, in the petition presented by him 
to the Sudder Dewannee Adawlut, against the attachment ordered by the 
Provincial Court, was certainly not the case.” The report then 
proceeds, “ Considering therefore, &c.” as before given. 

I now suppose that this decree is not repugnant to former decisions, 
and it certainly is not repugnant to them, if it stands upon non-delivery of 
possession alone. Upon this ground it was decided by Mr. Fombelle; and 
also, as I infer, by the senior Judge. Mr. Fombelle observed, “ That the 
answer delivered by the Pundits to the second question, was conclusiver as 
to the merits of the case, all parties having admitted that the deed of parti¬ 
tion executed by Pamhaunt, had not been carried into effect during his life 
time,” kc. Then we have, *‘The senior Judge concurred in the opinion 
expressed by the second Judge.” This must be particularly attended to, 
because it bears directly upon a question of the utmost importance. 

I shall, in the first place, observe that this decree was pronounced up¬ 
on the <iViih6v\iy o( Chuttoorhhooj and Soobha Shasiree, the two Pundits 
attached to the Suddei' Deivannee Adawlut. 

From what has already appeared respecting their consistency, it will 
probably be admitted that their opinions are not entitled to the greatest 
degree of deference, and it appears to me, that in this very case, there is a 
discrepancy in the answers of one of them, sufficient to justify us in espect- 
ing more than his rescript for the confirmation of a law, which must abso¬ 
lutely abolish the right of a Hindoo to dispose of his property by will. 

I shall have soipe further observations to offer on the subject of a man’s 
right to dispose of his ancestarial immovable property. .Upon the otherpoint, 
it is evident, if possession must be delivered by the donor himself, that sn 
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Hindoo never can dispose of his property by wilV—for the will is not to 
take effect until after his death, imtii his power of giving possession shall 
have terminated. 

What will be the consequence ? We Shall create two separate and op-^ 
posing law^s, and that w'hich is administered in the Supreme Court, will 
be directly in conflict with that which is administered in the Sudder De- 
wannoe Adawlut. In the one Court, a Testator’s directions will be exe¬ 
cuted, and in the other, his directions innst be totally disregarded. 

We might, I think, reasonably expect better authority than w'e havd^ 
here, for a decree, which, if acquiesced in as law, must be productive of 
the most injurious consequences. 

To what degree of credit are ChuttoorMiooJ and Soohha Shasifee entit¬ 
led ? That is-the main question—-for the decision was pronounced upon a 
joint opinion of these two Pundits. 

They say that a deed gift, ivithonl an actual delivery of possession isf 
invalid, and not binding upon the parties named in it. In this opinion, the 
right of 0^ Hindoo to dispose of his property by will, is denied. 

The same question had been before two other Courts, k Zittah Judge 
had declared the deed of gift to be invalid. A Provincial Court of Ap¬ 
peal had declared it to be valid, and had further declared the (Z'/ZM J udgeS 
decision to be erroneous in every respect. 

If then, between the Zillah Jiidg-e, and the Court of Appeal, a judgement 
Of the latter is to prejionderate, the excess of weight must be placed 
against that, which may still justly belong to the authority of* QhuUonr- 
bliooj and Soobha Skastree. 
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■ Should -we cast these Pandits entirely aside, and 1 do not know how 
they.can be better disposed of, we shall then have a Zillah Judge against 
the validity of this JFIissanama, and a Court of Appeal in its favor. 

I now return to the question of a Hindoos right to dispose of his awes'- 
torial mmomi/e property, by will, or by gift. In all views of it, we shall 
discover difficulties, and I do not, as I before observed, see any mode by 
which we can be extricated from them, but by adhering to the rule which 
has ah’eady been acted on, and declaring that a gift of even the entire an- 
festorial iTtimovabie property to one son, in exclusion of tine rest, is sinful f 
t>ut nevertheless if made. 

Many decrees have been made in the Supreme Court which supposed 
the right of a possessor, to make such a disposition ot the estate. The 
titles of many farnilies to their property now ^tand upon such decrees. 
By the last decision of tlie Sadder Hewannee Adawlut, neither the par¬ 
ties, nor those claiming under them can suffer, because their partition 
was made ultimately by tliemselves. But if it goes to overturn the deci- 
^fiions of 1792 and 1812, the paities who failed upon those occasion^ 
ought to have succeeded; and it is probable besides, that other sucji dis¬ 
positions' have been accpiiesced in, under the authority ot tliose decrees. ; 

I have hitherto confined myself to what has been done upon this sub¬ 
ject, inthe AWdcr Dewannee Adawlut, and Mojussil Courts, but in niy 
iChapter upon Wills, I shall state a case in which the Supreme Court ex¬ 
pressly and distinctly declared that a Hituloo Pestator, '•‘ might and could 
dispose bp will, of all his property as tvell movable as immovable, and as tveli 
^ncestorial as otherwise.^' 

Whatever we may think' of the legality of this declaration, it is a fact, 
.that one party affected by the decree, appealed from it to the King in 
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Council, and that it was there affirmed. Here then is a decision in thd' 
dernier resort ; and if that is not, nothing- can be, conclusive. I must how¬ 
ever add, that the decree thus affirmed, turned on the construction of a 
will; and although it contained the above declaration, and directed all 
the bequests, and provisions made by the testator to be carried into efl'ect, 
that it ordered an equality of partition of all the residue of the estates, con¬ 
sisting of movable and immovable, aneestorial and self acquired, property* 
to be made among his sons. 

There are two questions relating to aneestorial immovable property. 
1st. Can the possessor give it all to one son? 2nd. Can he make aniine- 
^ qual distribution of it among his sons? An answer in the affirmative, to 
the first, must be an answer conclusive to the second. 

Those who insist upon the right of unequal distribution, are very fa^ 
from explaining themselves satisfactorily on the subject. The proportion 
in which one may be preferred to another, is quite unascertained. It may, 
they tell us, be carried to any extent in favor of one, provided enough be 
reserved as a suitable maintenance for the rest. This is quite indefinite, 
and we have seen, that according to Menu, there shall be an equal distri¬ 
bution, unless there be a superiority in virtue, among the sons. This cri¬ 
terion no longer exists, except for the purpose of giving latitude to the 
interpretation of Pundits. ■ From all my reading, and other information 
on the subject, I cannot but conclude, that a man is not justified in mak¬ 
ing an unequal distribution of aneestorial immovable property among Ms 
sons, if his right of giving all to one son, be denied.. 

Over every other description of property, I conceive a possessor has the 
absolute power ot disposal, whatever degree of guilt he may incur by its 
exercise. Fraud or imposture practiced upon liim, would, of course ope¬ 
rate here, as in every other transaction, and might invalidate th.e act. 
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• it is said that avi undue, shall be an invalid, disposition—but the weight 

authority and of reason, without adverting to the vague, indistinct, and 
indefinite notions which are entertained as to the restraint, sufficiently es¬ 
tablish, according to my humble judgement, the unqualified right of dis¬ 
posal over all descriptions of self-acquired, and over ancestorial movable, 
property^ at the mere will of its possessor. 

I shall now offer a few further observations, relating to ancestorial im¬ 
movable property. The contest between Bhowannychurn BunJioojea and 
the heir ■ of Bunitoojea was adjusted by the parties themselves, 

but it seems to have given rise to much investigation in the Sadder De- 
wannee Adawlut. 

The following question was put by that Court to Tarapershad and Mri- 
toonjoyee, the Pundits of the Supreme Court; to Nurrahurry, PundU 
of the Calcutta Provincial Court, and to Ramjoyee, Pundit of the College 
of Port William. 

The question was, “ A person whose eldest son is alive, makes a gift to 
his younger, of all his property, movable and immovable, ancestrel and ac¬ 
quired. Is snch a gift valid, according to the law authorities curren in 
Bengal^ or nob end if it be invalid, is it to be set aside? 

The following answer was returned, subscribed by the four above-nam¬ 
ed Pundits. 

“ If a father, whose elder son is alive, make a gift to Ms younger, of 
all his acquired proiierty movable and immovable, and of all the ancestrel 
OToraWe property, the gift is valid, but the donor acts sinfully. 
If during the life time of an eWcr son, he mS,ke a gift to his younger, of 
ail ^0 ancestrel immovable property, such gift is not valid. Hence, if it 
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have been made, it must be set aside. The learned have agreed that 
it must be set aside, because such a gift is a fortiori invalid, in as much as' 
he (a father) cannot even make an unequal distribution among his sons, 
of ancestrel immovable property, as he is not master of ail, as he is requir¬ 
ed by \q.\v, even against his otm will to make a distribution among bis 
sons of ancestrel property, not acquired by himself'f. e. not recovered) as, 
he is incompetent to distribute such property among his sons, until the 
tnother's cottfses have ceased, dest-a' soft, subsequently should be de¬ 
prived of his share ; and as while he has children living, nz hah No au¬ 
thority OVER THE ANCESTREL property.” This bewusta/i is accom¬ 
panied by many authorities. 

In the RemarJc upon this case of BhoivannycJmrn Bunhoojea v. the heirs 
of Ramkaunt JBtmhoojea it \s stated, with reference to the two cases of 
Mshunchund Rai v. Eshorchund Rai and Ramlcoomar Neaee Bachesputtee, 

V. Kishenkunkur Turk Bhoosun that the result of an enquiry on the sub¬ 
ject, affords, great reason for doubting the correctness of the two decisions 
above noticed, as.far as they respect the aneestrel immovable estate f 

We must keep in mind that itxe decision of the Court did not rest upon 
this ground, that an unequal division of ancestorial property, 

is certainly forbidden by the Mindoo law ; and that the only ques tion is, 
whether or not such a division will be valid, if made. 

In the books we seldom find a distinction between acts which are sin¬ 
ful merely, and acts which are void in themselves, clearly expressed. 

There is a general prohibition as to all, and the expounders are to discri¬ 
minate between those which ought to be binding in morals, and those 
which are binding in law. We know what has been declared by the ex¬ 
pounders, and what has been decreed by the Courts, upon the present 
question. 



OF GIFTS, AND UNEQUAL DISTRIBUTION. 


301 = 

The Dayahhaga is of authority in Bengal, and we there find the law 
tipon this subject, unequivocally laid down. It is there said, “ The texts 
of Vyasa exhihiting a prohibition, are int€7ided to show a moral of¬ 
fence.” “ They are not meant to invalidate the sale, or other 
TRANSFER.” ** So likewise other texts must be interpreted in the same : 
MANNER.” “ Therefore, since it is denied, that a gift or sale shoulif^ 

BE MADE, THE PRECEPT IS INFRINGED BY MAKING ONE; BUT THE GIFT, 
OR TRANSFER IS NOT NULL, for « fact cannot he altered by an hundred 
texts” Raghatiandana (who has been highly extolled by Sir William 
Jones) in commenting upon this, says, “ If a Brahman be slain, the pre¬ 
cept ‘ Slay not a Brahman' does not annul the murder, nor does it render 
the killing of a Brahmana impossible. What then? It declares the 

SIN*” ^ 

I have before quoted the above passages for another purpose, and 1 
did not then, nor do I now, bring them forward on account of their in¬ 
trinsic worth ; but they exhibit a principle, which we know to be very ge¬ 
nerally prevalent throughout the Hindoo institutes. This principle, what¬ 
ever we may think of it, we must desire to see in the most active opera¬ 
tion, where it can be the most beneficially applied. 

When I noticed it first, I was upon a subject very different fi'om the 
present. There the question was, whether or not a woman (who was 
certainly entitled to no more than a life interest in the property she pos¬ 
sessed) could lawfully deteriorate that property to the prejudice of him, 
who had an unquestionable title to succeed to it, after her death. Here 
the question is, whether or not the man in possession of ancestorial itn- 
movable property, has a right to dispose of it according to his own will. 
If I could venture to draw a conclusidn, it would be that he is invested with 
the temporal right, subject to all the spiritual consequences, of its ex¬ 
ercise, 
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How does the account of authorities stand ? We have in favor of the 
right, a Judge’s decision, and that decision confirmed on appeal to the 
Governor General in Council. We have the decision of a Registrar, that 
decision confirmed by a Judge, and the two established on an appeal to 
the Sndder Dewannee Adawlut. Against the right, we have the decision 
of a Provincial Court of Appeal, but that decision reversed by the Sudder 
Dewmmee Adawlut. In addition to this one reversed decree, we have the 
joint opinion of four Pundits, upon which the Remark on the last case which 
ciime before the Sudder Dewannee Adawlut, appears to have been founded. 

As to the tw'O (they are not two of the four who gave the opinion) Pun¬ 
dits of the Sudder Dewannee Adawlut, (Chultoorbhooj and Soobha Shaslree) 
it is needless to say more than that upon this question at least, they have 
most eftectiially disqualified themselves. 

OS Nurrahurry and Ramjnyea (two out of the Snnx Pundits who joined in 
the opinion given to the Sudder Dewannee Adawlut) I know nothing. 1 
know not what may have been pronounced by them to be law, upon sub¬ 
sequent, or upon former, occasions. Mrittenjoyee, one of the Supreme 
Court Pundits, had died before the year 1821, and had been succeeded in 
office by his son. Taraperskad, the other Supreme Court Pundit was liv¬ 
ing in the year 1821. 

The four had. united in certifying to the Sudder Dewannee Adawlut that 

A TATHEK CANNOT MAKE AN UNEQUAL DISTEIBUTION OF ANCESTREL IM¬ 
MOVABLE PROPERTY AMONG HIS SONS. 

In April, 1321, Ramjoyee (the son of Mrittenjoyee) an'd OTarapershad, 
(who had joined with the other thre6 Pundits in giving the above opinion 
to the Sudder Dewannee Adawlut,) were examined by the Master of the 
iSuprerae Court, in a cause between Raujkisno Donerjee ^ al. v. Tarany^ 
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cjiuvii JBoncvjec ul. and they botli declared, that a father wight wiolcc u 
gift to any one of his sons., and that the extent to which he wight go, in 
giving to one was unlimited, if he left enough for the other sons. In the very 
case then in question, the fact was, that the father had eleven sons, and a 
property to the value of about ten lakhs of Rupees. He had given to one 
son, in exclusion of the rest, an ancestorial Talook, worth one lakh of rupees—^ 
and these tvio Pundits {Tarapershad one, and the son of Mritten- 

joyee the other,) declared, that the gift was legal, valid, and binding, and 
that the son who received it would he entitled to share equally in the remain^ 
der, with his other brothers. 

If Tarapershad is to be mustered with the force to which he deserted, 
we shall have him and Ramjoyee against Mrittenjoyee, Nitrrahurry, and 
Ramjoyea, and 1 should hope that a majority of one Pundit will not be 
thought suflScient to overturn two solemn decisions, which seem to have 
been founded upon the most mature deliberation. 

Such occurrences as these I have spoken of, cannot but make us think, 
it the more necessary to establish the leading principles of Hindoo law, 
and make us the more anxious to render the property, and the rights of a 
people, secure. 

It is melancholy and disheartening to know, that we are to be deprived 
of the only benefit which the evils of litigation can produce, and that no¬ 
thing is to be fixed by the most authoritative decisions. 

If the decrees of our Courts are not to have a prospective operation, 
where are we to find a rule for our guidance, in the transactions of life ? 

A liability to receive contrary opinions, from several Pundits in the 
same cause, would make it desirable to fix the law, but when we receive 
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contrary opinions from the same Pundits in several causes it becomes ab* 
solutely indispensable to justice; 

This discussion, must, I am well aware, be thoitght tedious; and if I 
had but had tinie for the purpose, I should willingly have endeavoured to 
methodize or abridge it —but the two subjects, one relating to the legal 
power possessed by a Hindoo in the disposal of his property, while he 
lives ; and the other to his right of disposing of it by will, are of very great 
magnitude and moment, I Was therefore desirous of offering such consi¬ 
derations as occurred to me respecting them; yet in choosing between a 
desultory mode of communicating my sentiments, and their entire sup¬ 
pression, I may not have made a judicious election. 

The law cannot be fixed but by an adherence to well w-eighed decisis 
ons, for I persuade myself that those who think most deeply, discover dif¬ 
ficulties in legislating, which escape the notice of men who are willing 
enough to undertake the task. 

Familiar as I am with law-making in India, 1 cannot but confess, that 
I fear it still. When laws are made at pleasure, they are generally made 
without requisite consideration. I could point out instances sidlicient to 
prove, that it is much more easy to enact, than it is to preserve consisten¬ 
cy, in enacttnents> 

It was well said, that conferring a power upon men in this country to 
make laws for the Hindoos, was a matter of sufficient importance to be 
the subject of an act by itself. 

Admitting that something ought to be done, is not the conclusion, but 
the commencement, of our considerations upon this topic. For my part 
I should prefer a statute enacting any thing in itself, to one which created 
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legislators, and authorized them to enact «very thing. When proposed 
laws are openly discussed, and meet with every objection in their progress, 
we have but little to apprelicnd from them, in comparison with what is to 
be apprehended from such as may be framed in the closet. The opinions 
of selfishness, are not always to be disregarded; and admitting the purity 
of him who legislates in secret, he will proceed wdth more caution if his 
projected law is to make a subject of public discussion. In preparing for 
debate, he must consider the question in every point of view, and, what¬ 
ever be the measure of his understanding, the deliberations of wisdom, or 
even the suggestions of folly, may enlarge it. 

The tvvo following cases were decided in the Sadder Dewannee Adawlut, 
and relate to gifts made hy women, of property to which they succeeded 
as heirs. 

The first was in the year 180.3, between J/a/iodh, oiGwigagovind 

Sein and Bindrabun, Her S&'berakar,* appellants, and Kuleani, and two 
others, daughters of Joogulkishor and Tarni Dibeh, respondents.— 
Sadder iDewannee Adawlut Reports, p. 67. 

This suit was brought in Srawun B. Y. 1203, in tiie Ziliah Court of 
Majshahi by Joogulkishor, the fattier of Kuleani and the others, against 
Mahoda and her Serberakar, to recover the Kismui Chunderdigkee, &c. 
These lands had formed the Talook of Ramdeo Surma. Upon his death 
without issue, his widow Rajesree, succeeded to the Jhlook. She sur¬ 
vived hei‘ husband, a year or two, and died in the B. Y. 119.9. The plain- 
ttiif, JoogmMcisiior, claimed under a deed of gift from her, and also as her heir, 
jSie stated, that (after the death of Rajesree) Gungagovind (the defendant 

* SeHeraftur liere means manager or conductor of the suit 
.M m 
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Mahodas liusband) got possession of the propeity by undue means, aeA 
that upon his death he was succeeded, in tlie possession by Mahoda, 

Mahoda pleaded that the deed of gift set up by the plaintiff 
shor) 'fim of no authority, and that her husband, w hom she succeeded,, 
held the estate under an order of the l^oard of flevenue. 

’]fhe plaintiff’s deed of gift was dated the llth oiBysahk, 1193, and 
■was from “ Bajesree, ’vridow of Ramdeo, son of Alinaram, grandson of 
Biskonath, to Joogulkishor, son ai Jeynteram, oi Satiteramy and. 

states, “ 1 have no heirs ; you are ray husband's grandtather’s own bro¬ 
ther’s grandson, and are the, person to perform my obsequiesof my ovrn 
free will I fully relinquish, and give you, my, Talook. You henceforward 
have a right to give and sell; as long as I live the income of the Talmh 
is reserved for my maintenance. 

It appeared from a document produced, that <TM»,g«^ot;wd„(the defendr, 
ant, husband,) bad obtained possession as hhogdm, or occupant, 

by the Board of Revenue’s order, but this order provided, that any person 

claiming by inheritance, might sue for tlie establishment of his right. 

♦ 

The Zdlah Judge considered, that the defendant’s husband bad posses¬ 
sion only, and not right •, that tiie deed of gift by Rajesree to the plaintiff, 
was proved, and from a written pedigree w hich w as filed by the plaintiff, 
he (the Judge) inferred the relationship alleged, between the donee and 
the donor’s husband. 

He gave judgement for tlie plaintiff tJie deed'of gift'. Upon ap¬ 

peal, this judgement was affirmed in the Provincial Court ot BIoorshedabad. 

The original defendant now became appellant to the ASadde/.' Dewannee. 


MiNisr/?^ 
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Jidatvlut; and slie there insisted that her title rested principally on a 

or conditional sale, made by Rajesree to her husband, for 501 
rnpees; which afterwards became absolute. Siie insisted also on a will of 
Rdmnio/iun, who had managed the 'Palook in Rajesree s life timei and kept 
possession of it after her death, under a deed of gift made thereof by her to 
him.. That Joogv.Hnshor neva* had had possession under the deed of gift 
in virtue of which he claimed, and that the pedigree from which he claim¬ 
ed relationship to Rajesree's husband, was incorrect,. 

T%e first point insisted on by the appellaitt, not having been adduced 
by her during the former proceedings, and no reason having been assigned 
by her for not bringing H forward, was rejected. 

A question was put to the Pundits as folio vvs : “If Rajesree execute'd 
the deed of gift to Joogulkishor, for the Tulook left by her husband, and 
if neither during‘the life time of Rajesme, nor after her death, possession 
was, gained by Jdogidkisfmr notwitlisfanding theintentiftn‘ex|>TesS- 
ed ih the deed, that J'oogjt/Aw/ior should take the Palook into his hands, 
ahOtber person (Rammohun) was the manager of if, and Rajesree's 

death, remained possessed of the Tarlook as long as he lived, no claim liaY- 
ittgbeen preferred by Joogulkishor, —is the deed of gift under such circum- 
kance^ valid in law, and can it establish the title which it purports to 
convey of Jodgidkishm' and his heirs to tlie Talook?' 


The answer of Pundits Was as follows: “ If Rajesree, calling JoO- 

' $ 

gulkishor her heir, made a gift, in his faVor, of the Palook left by her lifiS- 
band, such gift, in the event of there «m// eir (of the husband) em?V/oi5 

iivail. The Shaster declares, that a gift, by a widow, of the whole of her 
husband’s estate, is invalid : but that a gijl of a moderate portion of hispro^ 
pet ty, mack by the widow wiTix a view to nis spiritual nliNUFiT, may 

M TO 3 


808 OF GIFTS, AND UNEQUAL DISTRIBUTION, 

be valid. Jjf Joogulkishor were the heir of Rajesrees hnsland, and thertr 
were ?ip other heir, Joogulkishor, at Rajesree's death, would take the 
look left by her husband: and at Joogulkishor's death, it would pass to his 
daughters. IJ Joogulkishor were not the heir, and there were no heir^ 
the Talook would escheat to the ruling- pow^r. There was no ^rt of af¬ 
finity or connection between Rujesree and Muhoda, the appellant; whosft^ 
possessioHy devoid of right, cannot form a title.” 

Joogulkishor must have died after the commencement of this suit in the- 
Zillah'Coiwi of Rajshahi. Of Tarni XJiArA there is not any mention made, 
except in the title of the cause. If she had been the wife of Joogulkishor, 
and had been living at tire time of the final decree, she must necessarily 
have succeeded to this Talook for her life, in preference to the daughters 
of Joogulkishor. 

The report proceeds, “ As it appeared therefore, that by law, « gift by 
Rujesree, of the Talook left by her husband, would not avail, and that 
the determination on the case depended on the question, whether Joogul- 
kis/wr, was, or was not, next heir to the husband (of Rujesree) the res¬ 
pondents were called on to bring evidence to the correctness of the ge¬ 
nealogical table filed by them, and to the relationship between Joogul- 
kishor and Rumdeo fHurma; which tley undertook to do; the appellants at 
the same time being allowed to produce coimter evidence. The evidence 
taken in the Zillah Court of Rujshahi, and transmitted to the Sadder De- 
wannee Adawlul, verified the genealogical table, and proved that Joogul- 
kiohor bore relationship to Ramdeo, as therein stated, viz. that he was 
grandson of the full brotlier of Ramdeo's grandfather, and consequently 
a collateral kinsman. On the ground that Joogulkishor was heir at 
LAW to the husbaiid of Rujesree, and therefore entitled to the Talook af¬ 
ter her death, and that after his death, it passed to his daughters the 
respondents; the Sudder Dewannee Adawlut afiu-med the decrees passed 
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by the Zillah and Provincial Courts, in favor of the claim preferred ori¬ 
ginally by JoO'g^itkishor, and directed that possession ol the should 

be made over to the respondents, with an account of mesne profits, since 
the date of the decree.” 

The following Remark is made upon this case, “A reference to the 
following passages of Jimuta Vahana will confirm the correctness of the 
grounds on which the decision of this cause rested. Ch. ii. Sect. i. § 56, 
69, and Sect. vi. § 9, and summary or recapitulation,* p. 225. It has been 
declared by the law officers of the Courts in other suits, that a widow's 
gift of the estate to the next heir, is good in law, though she be restrain^ 
edj'rom making any other alienation of it. This opinion, though not found* 
ed on any express passages to that effect in books of authority, seems 
reasonable; as such a gift is a mere relinquishment of her temporary interest, 
iVt favor of the next heir. It may how'ever, happen, that the person who 
would have been entitled to take the inheritance at her decease, may be 
different from the one who obtained it under gift or relinquishment to him 
as presumptive heir; and if the title be either preferable or equal, it may 
invalidate sue;h gift in whole or m part." 

In short, this decision confirms the law as 1 have before laid it down, 
namely, that the widow has no more than a life interest in her husband's 
immovable estate. That she may dispose of it for her own life, but that 
after her death, the heirs of her husband will be entitled to succeed. To 
say that the next heir of her husband, is competent, as well as any other 
person, to take from her a grunt of this life interest, is perfectly superflu¬ 
ous. If he shall turn out to be the sole heir, he will, of course hold the 
estate, in his own right, after the widow’s death. If there be joint heirs, 
they must all, after the widow’s death, necessarily participate in the inhe¬ 
ritance. 

* The recapitalation here spoken ofy will be found in this book^ pag^e 233; Stc* 
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The other case which ] proposed to notice is that of Bijyd Bibeh, ap¬ 
pellant, and Unpoornuh Dibeh, respondent. It was decided by the Sudder 
Deitcttines Adciwltit in 1800, and is reported in 2d part Siidder Dewannee 
Adaw'lut Report, page 84, vol. i. 

This was an action brought by Bijya Diheh, on the part of herseir, and 
her niinor son to recover from Unpoovnct Bihefi the moiety b/ an estate 
consisting of Kismut two annas pergnniiah Chundason, The suit was 
brought in the Court of 

Bijya Diheh was the eldest daughter of Kishenhattnt, hde Zemindar of 
the estate, who shortly before his death, having no male issue, gave a writ" 
ten order to Tarni Dibeh, his wife, to adopt a son. IWni Diheh, the wife 
of Kishenkaunt,hAfl two daughters by him, viz. Bijya Dibeh, the plaintiffi 
and Gunga Diheh. This latter fCrM^o-a Dibeh) had a son. 

Tarni Dibeh,'\n pursuance of her husband’s directions, adopted Kali- 
haunt, who died without issue, in a few months after he had been adopted. 
After the death of Kulikaunt, Tarni Dibeh, the '^'xdo'vi of Kis ken haunt, 
made a gift ot the estate in cpiestion to Kali Bhyroo, the son of Giinga 
Dibeh her youngest daughter; Kali Bhyrao Aied„ aixH Ml Unpoorna Di¬ 
heh, the defendant, his widow. 

It must be presumed, abhough it is not stated in the Report, that Xfn- 
poorna, upon the death of her husband Kali Bhyroo, took possession of 
the whole estate. - ^ 

The plaintiff contended that the gift made by Tarni Diheh to Kali 
Bhyroo, was illegal, because she inherited as the heir of Kalikaunt, her 
adopted son, and that slie could not make a gift of the estate, but that on 
her death it would vest in the plaintiff and her sister equally; both of whoiq 
had male issue. 


misr/ify 
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, lipon lias graund, the plaintiff claimed half of the estate. 

The defendant was in possession of the whole, as widow and heiress 
of Kaii Bhyroo, to whom the gift had been made by Tami Dibeh, Kis/uu- 
widow. 

, The defendant relied upon the validity of the gift to her husband, stating, 
that the plaintiff had no son at the time it was made, and that she was 
married to a man in affluent circumstances, whereas tlie younger sister 
Gunga Dibeh, mother of the defendant’s husband, was a widow, and had 
not the means of supporting her son, who independently of being the on¬ 
ly male heir of the family then living, was deemed a proper object of cha¬ 
rity, and that the Zemindar'’s widow made the gift in his favor, as a chari¬ 
table donation, enjoined by maxims of religion, and calculated to benefit the 
soul of her departed husband. 

The Pundit of tW Zillah Court having been applied to, declared that 
the gift by Tarni Dibeh, to her grandson Kali Bhyroo, was not vai.id. 

The Pundits of the three adjacent Zillahs were consulted, and they 
Vfe,re of opinion that Ike gift was good in latv, on the ground of its 

BEING A CHARITAB'EE. DQNA/EiON BY THE WIDOW, BENEFICIAL TO'THE 
SOUL OF HER HUSBAND. The Judge agreed with tlie-se three Pundits — 
declared the gift to he legal,, and dismissed the plaintiff ’s claim with costs. 

. The plaintiflf appealed to the Provincial Court of Moorshedabad. That 
Couit affirmed the Zillah Courts decrecj^and dismissed, the appeal with, 
costs. 




On a further appeal to the Sudder Dewannee Adawlut, the question was 
i^efeited to the ^^^undits of that Court, hut as on a review of the circum— 
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stances of the case, it appeared, that, although the widow of the Zmindar 
had certainly declared her adoption of Kalikaunt, the$'e tvae no satisfactory 
proof of THE ACTUAL PERFORMANCE OF THE LEGAL CEREMONIES, NECES¬ 
SARY TO MAKE THE ADOPTION VALID, and it WAS therefore uncertain whe- 
ther the widow at the time of the gift to Kali Bhyroo, held the estate in 
right of her husband, or of her adopted son—and as tljis point might even¬ 
tually be of importance in the decision of the cause, the question as to the 
validity of the gift, under the Hindoo law of Bengal, was proposed to the 
Pundits of the Court in the follo wing foTm.” 

1st. ^‘The widow of the Zemindar Kishenkaunt, having after the death 
of her husband, proceeded, in pursuance of authority previously received 
from him to adopt a son, and the boy designed for adoption, having died 
before the performance of the legal ceremonies, and the widow having 
made a gift of her husband’s estate to the son of lier youngest daughter, 
which gift, the eldest daughter, who afterwards had a son, denies to be 
legal, claiming a half share of the estate by hereditary succession ; under 
these circumstances, is, or is not, the gift valid in law ?” 

2d. “If the ceremonies of adoption w'ere performed, and the boy select¬ 
ed by the widow was actually adopted, was tlie wido%v, after his decease 
without issue, authorized to make a gift of the estate ?” 

The Pundits answ'cred, “ A woman succeeding to the possession of 
property, in right of her husband, or of her adopted son, is not at liberty to 
alienate without the consent of the lfual heirs ^ or to settle it on, 
one heir, while there is a possibility that a co-heir may be subsequently born. * 

The report proceeds, “Under this opinion, w'hether the adoption of Ka- 
likawnt was valid, and the estate reverted to the widow, as his heir, on his 
dying without issue, or whether the adoption was not valid, as she held 
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tfie : estate in right of her husband, the Court considered the gift of th© 
mtate made in favor of the respondent’s husband^ to he voidy and deter¬ 
mined, that on the decease of the widow (which took place during the 
present suit,) her two daughters, viz. the appellant oxiA Gunga Diheh, mo¬ 
ther of the respondent’s huslxtnd, both haidng male issue at the time, were 
entitled, to equal shares of the estate, as the legal heirs ; and consequently 
that the appellant was entitled to the moiety which she claimed. The 
decrees passed :against >the claim by the Zillah and Promneial Courts, were^ 
in consequence reversed by the Sudder Detvannee A.dawlut, and Jinal judgC'^ 
pmd given in, J'avqr of the appellant, ivith costs against the respondent ” 

. This case decides, and I believe, iri strict conformity with the law, that 
a-iwidow succeedirig upon the death of her husband, or as heir to her son, 
to an estate, has a life intere.st only; that she has not any power of dispo¬ 
sal over it, bejond her own life. Mtd that it must upon her death, go to the> 
heirs of her husband. This is no more than I had laid down, without re¬ 
ference to tlie pre.s,ent case, and is indeed, no more than had been decid¬ 
ed by the Dewanriee Adawlut, between Makoda al. v. Kulearti ^ 

al. flJ, that a widow succeeding tocher husband, and a mother succeed¬ 
ing to her son, stood upOn the same footing, could not have admitted of n 

d-oubt* 

. The J2e»*ar/r upon the case of Tijya.Dibeh\. XJnpoorna Diheh, may ne¬ 
vertheless be thought worth transcribing. Jt is as i'oHows : “ An fw^rtcci^a 
question of flindoo law was determined in this case, relative to the power 
0 / a widow, oh whom property has devolved by tfie death of her 
or of her son, to aliene it by gift pnthout the consent of the heir-at-law^ 
The disagreemeiit of the opinions of the Pundits arose from the following 
eohsiderations. The succession to property which has devolved on a 
|iri<iow, passes to 4*taghters>yi3r the sake of the male issue which they have, 
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(in* tnay havei. The son of the youngest daughter (the eldest being theai: 
childless) was therefore the person contemplated in the inheritance. A' 
gift to hifn might be deemed beneficial to the deceased, and consequently 
legal, or the donation in favor of him, who finally was to be heir in regu¬ 
lar succession, could not be considered as made against the consent oj heirs, 
since his consent to a gift in his own favor might he assumed. In the pre- ■ 
^nt instance the presumption was, that a son bad been adopted by the 
widow, and that the estate consequently reverted to her, on his decease, 
without issue. It was therefore a case of property, devolving on ^mother 
by the decease of her son, and it was questioned whether a woman was ; 
restricted from aliening land so inherited by her. The law officers of the 
Sudder Dewannee Adawlnt dissented from the doctrine which maintains 
the woman’s right of alienation, and held that the rules conceknino 

PROPERTY DEVOLVING ON A WIDOW, EQUALLY AFFECT PROPERTY DE-' 
VOLVING ON A MOTHER. In BOTH CASES, THE WOMAN IS RESTRICTED- 
PROM ALIENING, unless for her necessary subsistence, or for pious purposes, 
beneficial to the deceased; and that only to a moderate extent. A gift of the 
•ftrhole property does not fall within the exception. Nor could this dona¬ 
tion be considered as one made in favor of the heir-at-law, the iramlSliate 
heirs being daughters, and the exclusion of the further issue, which might 
be born between the period of the gift, and that of the woman’s demise,^ 
being illegal. Tliey were therefore of opinion, that the gift was void, and 
that the succession devolved on the two daughters, both of whom bad 
male issue at the time of their mother’s decease.” 

.1 cannot perceive the intricacy of this question, an alienation by the widow, 
er the mother, with consent of the heir, is no more (if the alienation be not 
in his own favor) than a relinquishment by the heir, of his right to the suc¬ 
cession. It is true that the estate “ passes to the daughters for the sake 
of male issue but is the male issue of the eldest daughter to be there-' 
fore excluded 1 The disagreement of opinion among the Pundits could 
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hardly have arisen from this consideration. That the eldest daughter in, 
the present case, was capable of having male issue, is proved by the fact 
of her actually having had a son. The Sadder Dewannee Adawlut Pun¬ 
dits say truly, that the estate cannot be settled upon one heir while there 
is a possihdUy that a co-heir may he subsequently barn;" but the moment w© 
admit, that the widow taking u pon the death of her husband, and the mo¬ 
ther taking upon the death of her son, stand upon the same footing, (and 
this seems to be unquestionable,) all difficulty is at an end. That the 
daughter of a daughter, cannot succeed to her grandfather’s estate, 
through her mother, is certain; but it is equally certain that the daughter 
may succeed to her father immediately, or to her father, through his wife. 
If then we suppose Bijya Pibeh, the eldest daughter to have been proved, 
by the most certain test, incapable of bearing a child, how could this case 
be varied by the supposition? She would still have had a life interest in 
the moiety of her father's estate, and a gift, depriving her of this right, 
must have been void as to her. The only question of which the case could ( 
have been supposed to admit, is this. Had Tarni her adopted son 

having died, an/l she having succeeded to him, as heir, the power of doing 
m.Qi’d, than she could have done, if she never had adopted, but had conti*' 
nued to hold the estate as representative of her husband ? 

ft, is nowi I hope, hnally settled, that in either situation, her interest 
must be the same; that whether she is in possession as heir to her husband, ■■ 
or to her son, she has an estate for life only, and that she has not a right 
tp make any disposition of the, property, by which the next heirs of her 
husband may be prejudiced.—See rule 5, page 4, and rule 34, page IQ, 
jpiiap. Inheritance also rules 15, 16, 17, page 6, &c. 
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1 DO not know that any qnestidn founded rrpon a Will, kas ever comfei 
iht Stidder Dewannee Adawhit. In the Mqfussil, Wills may not 
have been often made by the natives of India, hat in Calcutia, if there 
be a large property to dispose of; intestacy, has of late years, been urt* 
OOminon. 

In the Deports of the Sudder De.wwnnf.6 Adawlut, and in a ‘‘ Retnark'^ 
npon the case of Eshanc/mnd Rai v. Esharchund Rai, \i is said that the 
decision “ has been received as a precedent, which settles the question of a 
father’s power to make an actual disposition of his property, even COfi- 
trary to the injnrictions of the law, whether hy gift or BY will, or by dis¬ 
tribution of shares.’' 

The above case, was one of a gift made by a father in his life time; and 
it seems to have been afterwards over-ruled. 

If a father has not the right of making such a at all, it must follow 
that he chiittot'make such a one by Will. But I do not find any thing in 
the Sudder Deivdnnee Admchit Reports, from which we can infer a denial 
of the right to dispose by will, where there is a right of disposal hp any 
means, in the possessor; and may we not suppose that, the dictum, so far as 
it relates to a power of making Wills, still remains undisturbed ?Tlie men- 
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tbn of a will was gratuitous, and may be received as an independent pro¬ 
position, importing that a Hindoo's will shall be operative after his death, 
as his gift would have been if made by him in his life time, that he may 
dispose by will, of such property, as he can make any disposition of by hb 
own law. 

It might be extremely injurious to the natives of this country, if one law 
with respect to them should prevail in the Supreme Court, and another in 
the Sudder Dewannee Adawlkt. In all cases of doubt in the Siipreme 
Court, the practice of the Sudder Dewannee Adawlut is ascertained ; their 
i;cports are consulted, and their decisions are received with the greatest 
Ijespect. 

. Upon the right of a Hindoo to dispose of his property by will, I have 
seen the opinion of Mr. Colehrooke, and 1 need not add that there is not 
any man whose opinions may justly command a greater degree of de¬ 
ference. 

; He says, “ According to the authorities of Hindoo law, which prevail in 
Jiengal, ^ member of an undivided family, may giveaway, or ot/ierwise 
nlwte, property to the extent of his own share of the joint wealth, and 1 
conceive bis disposal of property by will would be here maintained (i. e, 
within the limits of that province,) in conformity with doc¬ 

trine, that the gift, or other alienation, by nn unseparated co-heir, may be an 
tmmoral act, but it is not an invalid one.— Dayabhaga, Chap. % Sect. 2p—- 
Jagannalhas Digest, vol. 2, Pages 57 and 219. It would be otherwise 
in the rest of the provinces.’’ 

Again Mr. (Jolebroolce says, “ When writing a few days ago, ! stated 
that I thought a Hindoo's will, must be governed, and controlled by the 
general rules conccrniug’^’</f It will hold good I think for the same things* 
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for which a gift made in Iiis life time, would do so and not otherwise, 
should have added however, that his legacies to kis family, mmt be con- 
trolled by the rules regarding partition, made by the father of the 
The princijde 1 would lay down is, that a man cannot confer either on a' 
stranger, or on one of his family, by will (which I consider to he a dona¬ 
tion in contemplation of death) what he could not bestow, either by deed 
of gift, or partition of patrimony during his life time. The utmost that 
can be said is, that he may do that by will which he could have done by’ 
partition or donation between living persons.’’ 

He proceeds,Upon the principle which I have stated, a f/fwdho Ih 
^Bengal, may leave by will, all his own acquisitions; but is restricted, if he 
have sons, from distributing ancestrel* property according to his own plea- 
mre.. In countries in which the doctrines of the Mitacshara prevail, he 
is restrained from giving away immovables, and from making any other' 
partition of his possessions among his male descendants^ but such as the- 
law has sanctioned; consequently, on the princijde before explained, hc' 
w'ould be restricted from distributing in a mode not sanctioned 

by law', but may dispose oi movables, of which the law permits him to 
make gifts on account of affection; not however to the amount of the* 
whole property. If there be no sons, or male descendants, and theprov 
perty be not shared by a codieir, the whole of his possessions being h is se*' 
parate and distinct property, may he disposed of by will as he pleases f 
( 

The right of n Hindoo to make a will, (I mean of course to confine ray-' 
self to the province of JBengal) has not, 1 believe, been questioned, even* 
incidentally, by the Sudder Deicannee Adaivhit. If it be declared that be- 
cannot make by Hissanama (or deed of partition) in his life time, an une¬ 
qual distribution of ancestorial immovable property his sons, it Will 
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■be absurd to say that he may do so, provided the act of dividing is to be 
postponed until after he shall have died. 

He cannot dispose by will, of that which he is prohibited from dispos- . 
ing of by deed. He cannot direct that to be done infuturo, which he has 
nbt the power of doing in prmentL He cannot bequeath, what he could 

not have bestowed. If, of a certain description of property, he is tenant 
for life, his power over it cannot extend beyond the period which must 
arrive before his will can have etfect; but, according to the opinion of 
Mr. Cohhrooke, I do not discover that there is any other restriction in the 
province of Bengal. 

I take it to be established, that a Hindoo may, by law, make such red- ' 
sonahle disposition as he ))lease3, of personal chattels for movable property) 
whether ancestorial or self-acquired; and that he is not under any legal 
restraint with resj)ect to a distribution of his self-acquired immovable pro\ 
perty. 

; With respect to Wills, it is now perfectly well understood, from the de¬ 
cisions which have taken place in the Supreme Court, that the devise or ' 
bequest of a Hindoo, will be suj)ported there, if it be made of such pro¬ 
perty as the testator could lawfully (whether sinlessly or not) have dis¬ 
posed oihy gift in his life time. But the Court never professed to go fur¬ 
ther, than to permit that to be effected by will, M hich might have been 
done inter vivos. It never indeed has declared, nor do 1 know that it evpr 
has been called upon to declare, any restraint with respect to the dispo¬ 
sal of ancestorial immovable property. It has declared, on the contrary, 
that there is npt any such restraint. 

,Tberehave been several decisions in the Supreme Court, which involv¬ 
ed in them, an uneqml distribution of ancestorial ijnmovable proj^)erty, but 
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no objection (if I am rightly informed) has ever been made by the parties 
interested, and upon one occasion, the right of a Hindoo, to dispose by 
will, of every description o/ property, in any manner he might think fit, k 
pronounced in the declaratory part of a decree. 

ft 

The Stat. 21st, Geo. 3d, CIi, 70, provides, “That their Inheritance and 
succession to lands, rents and goods, and all matters of contract and dealing, 
between party and party, shall be determined in the case o( Mahomedana 
by the laws and usages of Makomedans, and in the case of Genioos by the 
lawip and usages of Cre«#oos.” 

i 

■ In many instances the wills of Hindoos have been recognised and esta,>« 
Wished in the Supreme Court. 

It is ilfr. Colebroohe's opinion that their right to dispose of their proper¬ 
ty by will, is maintainable in the province of Bengal, in conformity with 
Jimuta Vahanas doctrine, that the gift or other alienation of property 
by a Hindoo is not an invalid, although it may be an immoral act. In the 
wprd^ other aliempion,’' M>'‘ Colehrooke supposes alienation by Will to be 
inciiWed, 

Ilowevfir this may be, it is-certain that the Supreme Court grants prOf 
bate of the wills of Hindoos, and administration to the next of kin, when 
itis applied for in the casp of an intestate. 

The will of GocuJchunder Corformak is long, and will be found in the 
•Appendix. In the cause between Issurchunder GorJ'ormaJi, ^ al, v. Govind- 
ckund Corformah ^ al. which arose out ofi that will, (seepage 5:4,) the Court 
declared it to be tvell proved, but to be wholly inoperative except as to a 
disposition it contained in favor of Gom'imnee Possee, st^p-motlur of the 
tostator. 
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Upon a reference to this will, enough may appear to justify the Court’s 
deelunUion; if the declairttion had been made without any exception.—- 
But that the will should have been declared ivelf proved,” may, upon a 
perusal of it, be tliought unaccountable ; for it seems to be the production 
of a madman, and I should have thought, had for that reason, been pro¬ 
nounced to be viholly hioperative.” There is however, an exception with 
respect to one rational bequest. 

The testator’s whole property, which was, 1 believe considerable, is left 
for the support of an idol. The sons, and the widows are to be merely 
maintained. 

In this case a partition of the property was ordered, and it does not 
vippear that any provision was made for the family Slab or household god. 

^Jt is probable that because the entire estate had been devoted to such 
a purpose, the will was declared to be wholly inoperative, but to make this 
consistent with other decisions of the Court, an allowance ought (consi¬ 
dering that the will was toell proved) to have been set apart for the Shib, 
It might have been proper, and it certainly would have been reasonable, 
to declare that the sons should inherit according to the due course of the 
Hindoo law, and considering the internal evidence which is borne in the 
will itself, of the testator’s insanity, it might have been still more correct 
it it had been declared to be utterly void ; particularly as the step-mother 
was entitled by law to her maintenance. 

.The wol’ds ^of the decree with respect to her are these, “This Court 
doth think fit to order, adjudge, declare, and decree, and doth accordingly 
order, adjudge, declare, and decree, the will of the testator Goctdchundtr 
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Corformah in the pleadings of these causes mentioned to be tcellproved^ 
but that the same is tvholly inoperative, except as to the disposition therein 
con tained in favor of Gourmonee Dossee, the step-mother of the said testator 
and that the same ought to he so far established and carried into execution " 
Again, “ That the said Master do also enquire and report to this Court 
what will he a proper sum to be alloived to the said Gourmonee Dossee for 
suhsistence and clothing, under the disposition in the said will of the said 
Goculchunder Corformah, and how the same together with the sum to he ex'" 
pended in her funeral ought to be secured.” 

1 do not understand how it became necessary to establish that part of 
Goculchmider's will which related to Gourmonee Dossee, for a partition hav¬ 
ing been directed, she took nothing by the will, or under the decree, 
which she was not entitled to have secured to her, upon a partition by 
' law. 

in many instances, the Court has upheld a bequest for the support of an 
idol, but no attempt had ever before been made to establish such a will 
as that of Goculchwider Corformah. Indeed I do not believe that such 
a one had ever been executed, either before or since. 

Many of the wills to which I shall have occasion to advert, made a pro¬ 
vision for the establishment, and directed an expenditure for, (what 
we must call) superstitious purposes, and they have all been earned into 
effect by the Court. 

From disputes which arose among the family of Goculchunder Mitter, 
and the suit which was instituted upon his will in the Supreme Court, the 
provisions which he had made for an idol, were particularly considered; 

A detail of the proceedings in this cause, may throw considerable lighf 
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tipon several points of Hindoo law, will prove that the feelings and the 
religion of a people, who certainly deserve well of their rulers, are duly 
appreciated by the Supreme Court, and I shall therefore give an account 
of the contest with all practicable brevity, and yet sufficiently at large to 
make it intelligible. 

In the year 1813, a bill was filed by Nubkissen Mitter ^ al. v. Htirrish- 
ehunder Mitter ^ al. There were nine parties, seven complainants, and 
two defendants to the bill. 

Goculclmider Milter died on the 8th of April, 1808, seized and pos¬ 
sessed of a large property, real and personal. He had had three sons, viz. 
Mammohun Mitter, Juggomokun Mitter, and Goiirmohuri Mitter. Ram- 
mohun Mitter died (Jbefore his father) on the 28th of January, 1808, leav¬ 
ing the complainants Nubkissen Mitter, Gopeemohun Mitter and 
haunt Mitter, his sons surviving him. Gourmohun Mitter, the third son 
Gi Gocidchmider Milter, died also in his father’s life time^ on the 1st of 
December, 1804, and left surviving him his sons, the defendants Hurrisk- 
fihunder Mitter, and Rajchunder Milter. Juggomokun Mitter survived his 
father Goculchunder, and died the 3d of August, 1811, leaving the four 
other complainants Hurloll Mitter, RussickloU Mitter, ShOmloU Milter, 
and Ramloll Mitter, his sons surviving him. All the sons of Goculchunder 
had died before the bill was filed^ 

The bill stated that on the 23d of Falgoon, in the B. Y. 1214, or 4th of 
JUarch, 1808, Goculchunder made his wjll, which is set foilii verbatim. 

The first clause is as follows: ‘^Ofmyfxed, &c. property, I give the 
new chuck liuuse, bounded by the four boundaries, the whole of the grounds 
and appurtenances and buildings to the east of the high road witliin my 
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dwelling-house, in Moitza Sootalooty in the town of CVcw/to, and 
Joypore MX Pergwmah Chotipore, 9 ntl the Pyleparrah gai-den in village 
Punchanno Gaon, as delnitter for the worship of the deity Modunmohmi-jee 
and other idols; the right of disposing of which by gift or sale does not rest 
with me nor ray heirs, and the woiship of the deity, &c. festivals are to 
be performed with the profit which arises after paying the government re¬ 
venue, &c. thereof. My son Jnggomo/nm Mitler will ipanage the collec¬ 
tion, &c. basiness, and pay the expense of fiie worship of the deity, the 
daily worship, festivds, &c. in a suitable manper according to the sheet 
signed by me, and with whatever remains after deducting that, he w'ill pay 
the requisite repairs of the deity’s temple, after deducting which he will 
get the requisite articles made for the idols as may appear necessary with' 
whatever remains. The ornaments, &c. of the idols, and the gold and sil¬ 
ver chairs, &c. requisite articles which I have given, 1 have no concerni' 
whatever witli nor liave my heirs. Should the said Sreejoot Juggomokun 
Mitlsr occasion any interruption in ]the worship of the deities or embezzle, 
or make away with any thing from the profits thereof, which may the 
deity forbid ! my other heirs will be able to take an account thereof on ac- 
coimt of the deities.” 

The will then proceeds ; “ Uxclusive of the fixed, &c. propei’ty which 
I give to the deities as w-ritten above; my PAmRNAL nn^ self-acquired 
FIXED, &c. property, subject to rent and rent free and Talooks, 

and gardens, bazars, and houses, and lands, and so forth immovable, &c. 
property whatever, the same shall all remain widivided. My heirs shall not 
have or hold the right of disposing thereof by gift or sale, nor shall my. 
HEins EVER HAVE powcr /o divide and share the same, 7wr shall any one 
have power to mortgage the same, and the same shall in the succession of sons, 
grandsons, <^€. remain undivided m common concern” He then makes 
his son Juggomohmi, the tnanoger of his property, and declares that what 
he has given to any one, shall be his# and that there shall not be any claitii 
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ftmong them on account of disproportion therein. He theft recites that two 
sons and one daughter, of his son Radhamohm, that three daughters and 
one son, of his son Juggomokun, and that one son, of his son Gotcrnio/iun^ 
remain unmarried, and he leaves 2000 rupees for the marriage of each 
grandson, and 1000 rupees for the marriage of each grand-daughter, to 
he paid out of the common fund. 

In this will the testator declared in the most express terms that his es¬ 
tate should remain undivided. The bill of complaint however, prayed a 
partition, and a partition was decreed by the Court. By the decree the 
will was estahlished, and although the partition may not have been oppos¬ 
ed, it was as we shall see an unequal one, and had it not been for the will 
it must of course have been equal. Hence, I think we may conclude, 
although a father may be allowed by the Supreme Court, to make an une¬ 
qual distribution of his estate, that it will not allow him to restrain hia 
descendants from partitioning, according to the distribution he has made, 
It is true that the unequal distribution was not objected to, and that the 
partition was not opposed, but it is also true tlmt an acquiescence in the 
unequal partition by those parties whom it affected, would be sufficient 
to justify the Court in carrying it into efl’ect, and that the Court could not 
be justified, under any circumstances, in directing a [rartition, the testator 
having peremptorily prohibited it, if he had had a right to prohibit it ac¬ 
cording to law, that the parties were competent to a surrender of their 
own rights, but that the Court was not competent to annul a provision 
which the testator might lawfully make. 

He proceeds to direct that 2-5,000 rupees shall be expended on his 
own Adya Sradclha and 50,000 rupees expended on the Adya Sraddha 
of his son's (Juggomohun Matter's') mother. 

It will be recollected that he had spoken of his ‘‘ p^Iternal and self 
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acquired fixed, ^'c. properly He now goes on to dispose of the whole 
after the before-mentioned deductions shall have been made. This he 
does by dividing it as usual into sixteen parts or shares, (the number of 
annas in a rupee.)~Six annas he gives to his surviving bow Juggomoimn —■ 

r » 

Five he gives to the sons oi Rammohtm, and Jive annas Ue to 

the sons of Gourmohun. He adds, “ After ray death the property and title 
of Sreejoot Juggomolmn Milter, (to be) in his sons, grandsons, &c. and 
the sons heirs of the late Rammohun Milter, in their sons, grandsons, &c. 
and the heirs sons of the late Gourmohun Miller in their sons, grandsons, 
&c,” But my heirs have no concern with the principal, no one shali< 
HAVE POWER TO DIVIDE AND TAKE HIS SHARE.” He appoints JuggOmO- 
guardian to his infant grand children until they shall attain the age 
oi twenty-one years, and he directs that nWproJits shall be carried to the 
credit of the sircary accounts, the parties to benefit thereby according to 
their several proportions as allotted by his will. He further directs that' 
none of the parties shall take any thing upon their separate accounts, 
unless there be profits, but permits them if there be profits after payment 
of the common expences, to take therefrom, and in this case that the par» 
ties so taking shall be debited with what is so takeg. 

There is tjien another clause in the will, which I do not interpret as 
authorising partition, but as authorizing the parties to assume a .share in 
the rhanageraent severally, after they shall have attained respectively the 
age of twenty-one years. This I conceive must be the construction^ be¬ 
cause who was of age when the will was made, is prohibited 

as well as the others from partitioning; and his proportion is to go to his 
sons, grandsons, &c. Indeed the provision made for debiting the parties 
with such sums as they might take, proves that the testator intended them 
to remain undivided after they came of age, because until then they could 
not have taken any sum, inasmuch as the estate was to he under the ma» 
pageinent, and they under the guardianship, ot Juggouwhuii, Indepeii'* 
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dehtly of these considerations the eldest of the five minors was eighteen. 
years of age only, and the youngest of them was years of age only, 
when the commission to divide the estate actually issued. Two of the 
grandsons appear to have been of age when the bill was filed, at least 
they do not sue by their next friend, but one of them is the next friend 
of the infant complainants. 

The clause I alluded to is this, Whenever any one of these comes of 
age, ttvenly-one years old, and is capable of taking ms concerns into his own- 
hayids, he will take his otvn share in full according to what is writ¬ 
ten above from the said Sreejoot Juggomohun Mitter, and the said Mitter 
will deliver it over in full, but the one shall riot havepoiver to take the share 
of another, ^'C. 

It is certainly of importance tO ascertain, whether or not, a Hindoo can,' 
by his will, prevent his sons, or descendants from coming to a partition 
among themselves, after his death, and it appears to me, (whatever con¬ 
struction may be put upon the last clause which 1 have quoted from the 
will) that he cannot do so. • : . 

The rest of the will cannot possibly be so modified by this last clause, ■. 
as to enable us to say that any one could receive his share w* severalty, un',:'' 
til after he had attained the age of twenty-one years, and yet a partition was , 
ordered by the Court among the parties, when many of them were greatly 
under that age. Thus the restraint which was attempted by a testator, to 
be put upon partition among his descendants, has been taken off by the. 
Court; and no doubt can exist as to the rectitude of this decree, for a power 
of partitipaing is given in a most unqualified manner, to the parties Interest- 
ed, by the JTiHdoo law; nor is there any thing to iipfound from which jk. 
can be inferred that the possessor has any manner of right to int.erfere.witli 
the mere pleasure of his descendants, on th| subject of partition, . 
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A partition M'as, npon the prayer of the complainatits, ordered, accord¬ 
ing to the pi oj)ortioa8 directed by the testator in his will. The will was 
establisJ.ed, as the bill prayed that it might be, one set of the grandsons 
having been decreed six sixteenth, and the other two sets of graudsops 
having been decreedsixteenth, parts of the estate each, to he enjoy ed 
by them in severalty. 

The Coinmissioner.s, on the 2d of April, 1818, made their return to the 
commission of partition, and concluded it in these words; “ And in as 
much as tve further find that the said Goculchunder Mitier, the testator in 
the pleadings of these causes mentioned^ has in and by his said will, directed 
^ that, the. said dwelling'house and the said ’jTalook called Joypore, and the said 
garden at JPykeparrah shall be appropriated to certain religious purposes in 
the said will particularly specified, ice have therefore abstained feom 
TIJoceeding to a division thereof, and humbly submit the same to this 
Honorable Court for its directions thereupon.” 

On the 10th of April, 1818, the cause came on for further directions on 
the return of the commission of partition. The Court then decreed “ that 
the partition of the messuages, tenements, lands, heriditamcuts and premises 
so made by the return and schedule to the said commission of partition be firn% 
and effectualfor ever” 

The decree concludes, “ And it is also further declared and decreed, that 
the parties to these suits. Complainants and Defendants, are entitled to 
THE MANAGEMENT OF THE PREMISES BEQUEATHED TO THE FAMILY IDOL 

HY THE SAID Goculchunder Mitter, DECEASEDj in respect of the 

TIME AND DURATION OP SUCH MANAGEMENT ACCORDING TO THE RES¬ 
PECTIVE SHARES AND PROPORTIONS IN \FHICH THEY ARE ENTITLED TO 
THE OTHER PREMISES OP WHICH'THE SAID GoGULCHUNDER MiTTER DIED 
SEIZED AND POSSESSED,” Ai^d further it was referred to the Mastey 
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tb enquire find report, “ What will le the lest mode of the said Com¬ 
plainants and Defendants holding the management of the said idol and the 
said pfetnises appt'opi'iated as aforesaid for the expenses of the wor-* 
SHIP OF the saip idol, reference being had to the period daring ivhick 
the said parties hare already held adverse possession and management thereof'*^ 

The Master made Ids report, which on the 1st of .Tuly, 1819, was confirm¬ 
ed, and on the 11th of August, 1819, the causes (for there was cause and 
cross cause) coming on for further directions upon this report, the Court 
decreed, “ That Nubkissen Mitter, Gopeemohun Mitter, and Kissenlcaunt 
Mitler, do and shall hold j}ossession of the said idol called Mnddunniohnn-jeef 
and the possession and management of the premises appropriated thereto, 
from the Is# day of Bysaack in Ike Bengal year 1226, antil the \st day oj 
Bysaack, which will be in the Bengal year 1231 ; and it is further ordered 
and decreed, that Blurloll Mitter, ItussickloU Mitter, Shamloll Mitter, and 
ftamloU Mitter, do and shall hold possession of the said idol called Muddun- 
pxo/mnfee, and the management and possession of the premises appropriated 
thereto, from the \st day of Bysaack which tvill be in the Bengal year 1231, 
pntil the Vst day of Bysaack which tvill be in the Bpigal year 1237 ; and it 
is farther ordered and decreed that Hiirrishchunder Mitter and ftajehunder 
Mitter do and shall hold possession of the said idol called Muddurmohun-jee 
(ind the management and possession of the premises appropriated thereto from 
the said Is# day of Bysaack 1237, until the Is# day of Bysaack 1239, and 
that from and after this last mentioned period the said Nubkisseu Mitter, 
Gopeemohun Milter, and Kissenkaunt Mitter shall hold possession of the 
said idol and the management and possession of the said premises appropri¬ 
ated thereto for a period of fee years, and that TIurloll Mitter, liussickloll 
Mitter, Shamloll Mitter, and RamloU Mitter, shall hold such possession and 
management for a period of six years and Hurrishchunder Mitter and Raj- 
fhunder Mitter shall hold such possession and management for a period of 
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five years; and it is further ordered that the said parties. Complainants and 
Defendants, and their heirs, shall continue in the possession and management 
of the said idol and Talook in the order and succession herein before specified 
and decreed until the further order of this honorable Court” 

Goculchunder, as we have seen, had three sons, viz. Rammohnn, Jug- 
aomohun, and Gourmohun. The sons of Gourmohun (the youngest of 
Goculchunder"s sons.) had possessed themselves of this idol and the pre¬ 
mises appropriated thereto for three years. The principle then, tipon 
which the Court proceeded was this, that the sons ol llammoJiun, the eld¬ 
est brother, should have the first turn of possession of this idol, &c. for 
■five years corresponding with their^ve anna's share of Goetdehunder"s es¬ 
tate, that the sons of Juggoniohun, the second brother, should have the 
second turn of this idol, &c. for six years corresponding with their six 
anna's share of Goeulchnnder's estate, and that the sons of Gourniolmn, the 
third brother should have the third turn of the idol, &c. for five years cor¬ 
responding with their foe annas share of Goculchunder s bsVaIc. ; but that 
these last, having had three years possession should not have the other two, 
to complete their five, years until after the others should have had their 
turns. From the expiration of these two years, the som of Rammohun 
were to begin again and the parties to proceed in their order according to 
the seniority of their fathers, and, in point of time, according to the shares 
they were left by Goculchunder s will. 

The period of possession, to which the sons of Rammohun were entit¬ 
led having expired, they, as they alleged, gave up all the property which 
had been appropriated to the idol, together with the idol itself, to the sons 
of Juggomolmn. This gave rise to a motion in Court, in August, 1824. 
The question, was, wliat p.irt of the house mentioned by the testator, was 
devoted to the idol, or whether his (the •testator’s) descendants had aright 
to use it as a habitation. 1 need not be more particular as to this collateral 
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(Jisp’ite. It is enough to say that all pai’ties were agreed a's to the maiii 
point, and that the testator’s right to appropriate that part of his property, 
which he had appropriated to the idol’s use, never was questioned. The 
only doubt was concerning the testator’s intention, and the con.structioii 
which had been put n])on his will by the Court. It may be said to have 
been admitted that all the adjuncts intended by the testator, should con¬ 
tinue to be attached to the idol. 

The following cause, which grew out of the will of Radhakaunt Chntto^ 
padhya was decided in the Supreme Court on the 2?(1 of Noyember, I8ld. 
The parties were Ramdoolal Sircar and ChoHonchurn Set, complainants, 
iigsAtistSree 31ooteeSonali Rabee, Sree Mootee Joymonee JDabee, Issenchun- 
der Bundopadhya, and Sree Mootee Gouree, Dalee (^his wjfe) apd Gunganq,- 
rain Bundopadhya, defendants. 

The bill was filed by the complainants for the purpose of relieving thwn- 
selyes from the b>trdea of the execution of Radhakaunfs w^ll; and they 
haying fully accounted before the JVTaster, were ordered, to be so relieved 
according to the prayer of their bill. 

Radhakaunt's will was as follows• 



Sree Sree Hurie, 


Sreedhur and Seeb Roorga. 

“ Sreejool Ramdoolal Sircar and Sreejoot Chaitonckufn Set. 


Sree Radhakaunt Chultopadhya makes this Will. ^ 

“ My property remains the three Barnagore Sree Sree Ishwurs. My Ta-» 
koors, c onstaut fixed, expense will he defrayed out of the interest, and yon 
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•will perforin the Isliwur Ootsub and other rites and Dol Juttra, in a suit-* 
able manner Avith the reraainder. Yon will defray the expence of the fa-i 
mily out of the interest. My daughter, Sree Mootee Gowree, will live in the 
family. My daughter’s son Sreejoot Gunganarain Bundopadhya will receive 
sicca (10,000) ten thousand rupees on becoming of age, and my elder 
Brahminee* the interest on (3000) three thousand rupees, and apply it to her 
use. The younger Bralminee will receive the interest on (3000) three thou,- 
sand rupees and apply it to her use. They shall receive interest at the 
rate of (8) eight rupees; they shall not receive cash. And should the two- 
Brahminees cause the Poorans, itc. to be read, about (1000) one thou¬ 
sand rupees, as is proper. 

4 . 

“ Js/nvur Sreed/mrs constant worship, more or less monthly, (2) two nt4 
pees of the three Is/iwur Seebs; more or less (10) ten rupees, including r©- 

Sreejoot, the grandson of my spiritual guide, shall receive (0) six rupees 
per month, and on becoming of age shall receive (600) six hundred rupees j 
on Mother Thakoorannee dying, you will give (200) two hundred rupees at 
her Sraddha. To Sree Radhabullubh Ckutto, you will give (4) four rupees 
per month. Sreejoot Bissonath JSyayapunckunun shall receive (7) seven 
rupees per month, and my sister’s daughter S^ee Umiopoorna, shall receive 
(4) four rupees per month ; besides which, if she goes to Ishwur Cassi or 
performs any pious acts, you will give (700) seven hundred ru))ees ; you 
will give Sreejoot Prancrishna Turcalunkar sicca (6) six rupees ]jer month. 
You will give to the younger the daughter of my sister (I) 

one rupee per month. You will give to Sree Ohhoya sicca (4) four rupees 
per month, and (50) fifty rupees nett. You will give YOO) one hiindied lu- 
pees at the Sraddha of Sree Mamniddhee Sircar's mother. And my four 
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tiouses at Calcutta, ihe Tshtcur tera])le at Barnagdre, the Bele^sur tank^ m. 
these remain my Sree Sreelshwur Sreedhur's. My son-in-law Ishanchui^ 
der Bundopadhya will take care (of the same.) My daughter’s son Sretyooi 
Gunganarain Bundopadhya shall receive all on becoming of age, and you 
will pay to my sister’s sons, Sreejoot Juggomohun and Sreejoot Ooluckchun- 
der Bundo sicca (16) sixeen rupees per month, and to Sreejoot Ramc/iunder 
Roy sicca (3) three rupeespermonth, and sicca (200) two hundred rupees 
annually for my late Thakoor and Thakooranee's Sraddha whichwill take 
place, and you will give Sreejoot Rammohun Gungojmd/iya sicca one hun¬ 
dred rupees. 

^0 Kahtdratn Moonsliee, .. •••• ce.. Sa. Rs. 100 

GfOoroodosSf ...... ,••• .... .....-• •• 10 

Sraddhcty »«•« ...... •••# .... .... *•.* #«•. 2000 


Sree Gooroo Deb, 


200 


“ A true Translation of the annexed paper, T. T. October, 181.5. 


W. C. BLAQUIERE.” 


This will was established, and ordered to be carried into effect. I shall 


give the words of the decree as it relates to the parts which made provi¬ 


sion for religious purposes. 

“ It is further ordered and declared that Sree Mootee Sonah Dahee* and 
Sree TtlooteeJoymonee JDubee, are entitled under the said will, of the said tes¬ 
tator Rudhakaunt Chalterjee ioihe^nxn oisiccarnpeesone thousa7idto defratj 
therewith the costs and charges of reading the Poorans, &c. as mentioned in 
the said will, and it is further declared that the berpiests or legacies of two 
rtipees monthly for Ishicur Sreedhur's constant worship is A valid bequest; 
and also that the bequest of ten rupees more or less monthly for the constant 


• These are the two Brahmiwset, his wives, in the will mentiooed. 
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tvorship of Sree Ishwur Sltihs iticludihg repairs is A valid bequest under 
the said tcill of the said testator." 

“ And it is further declared, that the said legacy in the said will, where¬ 
by the said testator bequeaths two hundred rupees for the Sraddha of the 
said testator s mother Takoorannee, is also a valid bequest and ought 
TO BE CARBIED INTO EFFECT out of the Said testator s persouaCestate, puf^ 
suml to the said willf 

“ And it is further declared, that the said testator’s sister’s daughter Sre& 
tinnopoorna is entitled under the said will of the said testator Radhakaunt 
(ifmtterjee to receive four rupees per month out of the testator’s personal 
estate, and that if she goes to Ishiour Cussi, or performs any pious 

ACTS, SHE IS also ENTITLED TO RECEIVE THE FURTHJiR SUM OF SEVEN 
jiyNDRED RUPEEs/or the expenses thereof, as mentioned in the said testator's 
said loill." 

‘‘And it is further declared, that the legacy whereby the said testator 
bequeaths the sum of one hundred rupees for the sraddha of Sree Ram- 
tiiddhee Sircars motiier to be paid out of the said testator's personal estate, is 
A VALID BEQUEST AND OUGHT TO BE CARRIED INTO EFFECT.” 

“ And it is further declared, that the legacy in the said will whereby the 
said testator bequeaths hvo hundred sicca rupees annuallp to be paid out of 
the said testator's personal estate for the Said testator’s late Takoor 
AND TaKOORANNEe’s SRADDHA, IS A VALID BEQUEST AND OUGHT TO 
CARRIED INTO effect pursuant to the said testator's said will." 

“ And it is further declared, that the said legacy contained in the said 
will whereby the said testator bequeaths two thousand rupees foji his 
OWN sraddha to be paid out of the said testator's personal estate, is A VA» 
J,ID BEQUEST AND OUGHT TO BE CA RRIED INTO EFFECT.’’ 
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The will was completely established as to all its provisions, but I have 
given the above extracts from the decree for the purpose of showing that 
the Court most fully recognizes the right of a Hindoo to make provision 
by his will for the performance of religious ceremonies/ and the mainte¬ 
nance of his family idols. 

On the Gth of December, 1814, a cause between Hadhahulluhh ihgorgi 
complainant, against GopeemoJmn Tagore, and tliirteen other defendants 
was decided by the Supreme Court. The complainant prayed for an ac¬ 
count and partition of an estate, to which he alleged he was jointly entitled 
with the defendants. His claim was derived from Joyram Tagore the ' 
common ancestor of all the parties to this Suit. It was stated in the bill 
that Joyram had left property which had been greatly increased by his 
descendants in succession, that no partition of it had ever been made, and 
that the defendants or those whose representatives they were, had always 
been in the management and possession of the property. The defendants 
admitted that, as they had heard, Joyram Tagore might have been pos¬ 
sessed of personal property, and tliat he died as'they believed in the year 
1702, but that before his death he had, at the capture of Calcutta, lost all 
his property except the sum “ of thirteen thousand current rupees, wliich 
he left in the hands of his sons, w ith directions that the proceeds thereof 
should be applied to the support and worship op his family idol -S/'ce 
Sree Radhakaunt-jee." The defendants believed such fwoceeds bad been so 
applied from that time to the present. The complainant’s bill was dis¬ 
missed. Ill this case there was not a will, but the Court by dismissing the 
bill seems to have admitted the right of a Hindoo; to apply the whole of his 
property to religious purposes. It. w'ill be oliserved that this was personal 
property, and acquired by Joyram himst lf; besides, the acquiescence of 
his sons in this disposal, may fairly be inferred. Tlie parties were all 
descendants (grandsons, or great grandsons) of Joyram. 

If every thing be considered, I think the most important decision of the 
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Supreme Court on the subject of Wills, arose out of the four following tes'» 
taiiientary papers which were left by Ncniyehttrn Mullick. 


“ Sree Sree Ramjee Sorononi 


i 


“To Sreejoot Ramgopml MuUkky my eldest son, and Sreejool Ram- |v 
rulton Mullick, my middle son, greeting with benedictions. ' 


1 Sree Nemychurn Mullick make this will. 

“ I make this Will in the names of you two in my life time and senses, 
and of my own free will, 

“ After my decease, from my estate, you two, and ray third son Sreejoot. 
Ramtonoo Mullick, and my fourth son Sreejoot Ramconaye BluUick', and 
my fifth son Sreejoot Rammohun Mullick, and my sixth son Sree Meeraloll 
Mullick, and my seventh son Sreejoot Soroopcfmnder Mullick, and my 
youngest son Sreejoot Moteeloll ATullick, these eight persons shall receive 
each sicca (3,00,000) three lacks of rupees. 

“ The money which you two have taken for to trade w ith, and what you 
will take, you will return to the estate with interest, and the money which 
those six have taken for to trade with, and what they will take, they will 
yetpra to the estate, with interest, 

The gold and silyer ornaments and plates, and ornaments set with pret 
cious stones, and clothes and apparel which 1 have given to the eight sons 
yespectively, and what I h^ve given to their wives, sons, and daughters, 
and what I sliall give, have no concern with the estate, and will belong 
to these eight persons yespectiyely, no one M'ill have any concern witl^ 
another. 
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. Besides tills, whatever estate shall remain consisting of houses, grouud, 
talooks, cash, Company’s paper, bonds of individuals, sums due by in¬ 
dividuals, apparel, gold and silver plates, effects, and jewels, &c. will 
remain under the chaige of you two; you two are the managers thereof, 
you two will discharge my debts out of tliat remaining estate, and will re¬ 
alise what IS due to the estate, and Iromthat estate perfoim my obseQuies^ 
and diose of my wife, and constantly perform religious acts in a suitable 
manner. Whenever you perform any religious or other act, you two bro¬ 
thers M ill inform the other six brothers, and if they acquiesce in your opi¬ 
nions, you eight brothers will perform the act collectively, otherwise what¬ 
ever yon two brothers think proper, you will do, and should any one,raise 
objections, it is inadmissible. 

o Tq this purport I execute this Will, tlie 24th Maugh, the year 1213.’' 

Two witnesses’ names subscribed. 

“ Sree Sree Ramjee. 

To Sreejoot Ramgopaul Mulliek, my eldest son, and Sreejoot Ramrut^ 
ton milick, ray middle son, with benedictions. I Sree Nemychurn Muh 
lick, make this written order. 


“ j have made a will on this day’s date in your two names, I therefore 
direct you. 1 write theporticidurs oj what is to be done out oj the remain¬ 
der of my estate, which will remain under your charge. 

“ 1st. It is ray desire to perform some work ^xSree Sree Brindabun and 
Sree Sree Juggernaut, and to make a ghaut on the hank ol the Ganges, fMid 
to cause ths Sriinol Jihagbiit, the Sree Mahabhurut, the Vahnikee Booratt) 
and Clioytujiya Muugtd to be clianted, should good or harm happen to 
me bef >re the corai)letion of all these, you will after my decease perform 
all these acts, and defray the expense thereof from the residue of estaU 
iediich reamns i)z your chargot 
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“ The cash which stands in my accounts for the worship of Sree Sree Jug- 
gnnnath Deb-jeeaX Mahesh, and for the worship o(^ree Sree Radkabulluhh- 
jee at Bxilluhpore, and for the worship of Sret Sree Crishna Iloy-jee at 
Canchrapara, in the names of these deities respectively, will remain under 
the charge of you two, and you will after my decease defray the expenses 
of the montldy worship of the deities from the interest thereof in the man¬ 
ner I am paying it. 

“ The money given by mother for the purpose of making a bower at Sree 
Sree Britidabun, stands in my accounts, and it is ray wish to cause the said 
bower to be made by myself. Should I die before the completion of it, the 
.said money will remain under your charge, and you will cause the bower 
to be made. 


*' It is my wish to make a temple for the Sree Sree Malm Prohhoo-jee at 
Ombica; should I die before the completion of this, you will make the 
temple and consecrate it from the residue of my estate which remains un¬ 
der your charge.” 


“Sree Sree Jtmnjee. 


t 


♦‘To Sreejoot Ramgopmil MtiUicJc, my eldest son, and Sreejoot Ram- 
rwiton Mullick, my middle son, with benedictions. * 


*♦ I Sree Nemychtirn MuUichy write this Boohoomnama (written order.) 


1“ I have made a Will on this day’s date in your two names, I therefore 
direct you. A dwelling-house measuring 13 cottahs altogether, has been 
formed at from the private dwelling-house of the late Soojcmoy 

JMuUicIe, measuring 10 cottahs, and the dwelling-house of Nirmul Raur^ 
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measuring 3 cottaJis, which dwelling house, I give (have given) for my 
youngest daughter to reside in, but neither she or her children have the 
right to dispose of the same by sale or gift. 

“ My youngest daughter will receive (10,000) ten thousand sicca rupees 
from the residue of my estate, which remains under your charge after my 
decease, but this money will remain under your charge. The annual in¬ 
terest on this sum at eight per cent, amounts to (800) eight hundred sicca 
rupees, from which you will pay the monthly expenses of my youngest 
daughter as I now pay them. 

“ W/aat remains after paying this, will he applied to other expenses, 

« As long as my daughter is living you will pay her the interest only in 
•this manner, and she will reside in the dwelling-house, and if she has no 
male offspring living at the time of her decease, the principal, interest, and 
dvvelling-house, will belong to my estate; should there remain-male off¬ 
springs they will live in the house and receive the interest, in the same 
paaniter. The year 1213, date 24th Maugh.” 




“ Sree Sree Ramjee. 

■a 

f* To Sreejoot Ramgopaul Mullick, my eldest son, and Sreejool Ram- ^ 
fulfqn Mullick, my middip son, with bpnedictipns. 

J Sree Nemychurn Mullick give these written directions. 






"A 

-S 
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“ 1 have made a Will on this day’s date in your two names. I therefore 
give you directions. 

't‘My eldest daughter will receive (10,000) ten thousarjd sicca rupees 


fi*dm the residue of my estate which remains under ydur charge after my 
idecease> but this money will remain under your charge. The annual in¬ 
terest on this .sura at eight per cent amounts to (800; eight hundred sicca 
rupees, from which you will pay the monthly expenses of ray eldest daugh¬ 
ter, as I now pay them, w'hat remains after paying this, will be applied to 
other expenses. 

“ As long- as my claughter is living, you will pay her the interest only iil 
this manner, and if she leaves no male offspring at the time of her decease, 
the principal and interest will belong to my estate. 

“ If she leave male offspring, they will receive the interest in the same 
manner. 

“ llie 24th Maugh, 1213.^ 

Nemtfehurn Mullidc left eight sons, who had all attained their full age 
at the time of his death. His property was to a very large amount in 
value. He died on the night of the 24th of October, 1807, and on the 
*26th of the same month the six younger, filed their bill against the two 
elder, brothers. This bill Was amended on the 14th of Hecember fol¬ 
lowing. 

The parties were Ramtonoo MulUck, Ramconaye Mnllick, Rammolitm 
Mullicky Heerahll MulUck, Soroopehunder MuUick, and Moleeloll Mul- 
lick, complainants, and Ramgopml MulUck, and Ramrutton MulUck, de¬ 
fendants. 

On the 1 Ith of July, 1808, the Court decreed as follows; “This Court 

'■ (doth think fit to order attd decree and ft is accordingly decreed and de¬ 
clared THAT BY THE IIlNBOO LAW NeMYCHURN MuLLICK, DECEASEO^ 


rtmr/fy 
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IN THE PLEADINGS OF THIS CAUSE MENTIONED, MIGHT AND COULD, DIS¬ 
POSE BV M'^ILL, OP ALL HIS PROPERTY, AS WELL AIOVABLE AS IMMOVABLE, 
AND AS WELL ANCESTORiAL AS OTHERWISE- And that the Said Nemif^ 
Qhurn Bltdlickf deceased, did, in his life time, duly make and publish the four 
testamentary papers exhibited in this cause, as and for his last will. And 
it is farther decreed and declared that the residue of the estate of the said 
Nemychurn Mullick, deceased, after the payment of the debts of the said 
Nemychurn Mullick, and subject to the payment of the several legacies 
directed to be.paid, and to the performance of the several acts and cerenm- 
mies directed to be performed in the said will and testamentary papers of the 
said Nemychurn Mullick, deceased, and exhibited in this cause, is join?!? 
and undivided family property ACCORDING TO' THE HiNDOO LAW; 

and that the Complainants and Defendants, the eight sons and co-heirs of tisf 

\ 

said Nemychurn Mullick, deceased, are entitled to the same. And it is fur¬ 
ther decreed and declared, that the Defendants JRamgopaul Mullick, and 
llamrutton Mullick are entitled, under the said will of the said Nemyclmrn 
Mullick, to the management of the said joint and undivided family pro¬ 
perty.” 

The testator died possessed of great wealth; and a considerable par^ 
of it, as well movable as immovable, was anceslorial. Yet from the naturfi 
of this decree I cannot discover the necessity of making a declaration 
respecting the testator’s right to dispose by will of all sorts of property, 
for the result was certainly what it would have been, if such a right had 
been denied. 

% 

It will be observed that Itamgopaul MuUick, and Ramrutton Mullick, 
the defendants, were declared entitled to the management of the joint and 
undivided family property under Nemychurn MuUicFs will, which is 
scarcely consistent with a declaration that the residue of the estate W'as 
joint and undivided family property according to the Hindoo law, and 
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that the eight sons and co-heirs were entitled to tlie same. I must ob¬ 
serve however, that at this time, the Complainants had not prayed for a 
partition, that the temporary management of the Defendants might have 
been intended ; ox’, if permanent, that it was to be confined to that part of 
the estate which was applicable to religious purposes. 

Upon a reference to the testamentary papers, it will appear what thos^s 
purposes were, and it may here be observed, that a very large sum of mo¬ 
ney was required for their completion. Yet the Court did not think it¬ 
self at liberty to restrain the expense, or to interfere, respecting them, 
with the disposition which the testator had thought proper to make. It 
was i-eferred to the Master to take an account of the whole of the property 
which Nem^eJmrn Mullicb, had died possessed of, or entitled to. 

And it was further ordered and decreed, that the said Master do alsp 
enquire and report to this Court what sum ipiU he reqtdsite for the ‘per¬ 
formance and execution in a suitable manner of the several acts, work§, 
AND CEREMONIES directed by the said loill and testamentary'papers of the 
said Nemychurn MulUck, deceased, to be performed and executed, distin¬ 
guishing between those ceremo7iies vfmCH by the Hindoo daw 
pet formed once, and those which are to be performed periodically” 

Froni this decree Raingopaul and JRamrutton, the defendants, appealed! 
to the King in Council, 

The first bill, as it was amended, stated that the complainants had all 
attained their fnll nge according to the Hindoo law, and that the parties 
to the suit were the only children of the testator, except two daughters 
who had been married in his life time and had therefore no claim upon 
Ijis estate. That the eight brothers had been, and continued to be, a joint 
and undivided -family. That the whoU or the greatest part oj tin 
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mumble and immovable property of which the testator died seized or possess' 
ed, tva.s either inherited by him from his ancestors or grew otit of such an- 
cestorial property ; and that all the parties, Complainants and Defendants, 
were entitled to the joint and undivided ownership of the said property^ 
The bill goes on to state that Nemychurn MullicJe, executed a writing 
pnrporling to be a will by which he gave to the complainants a small pjirt 
of his property, yhr less than their propoi'tion of the aneestorialproperty ; 
and gave the residue ivithout distinguishing between the ancestorial and self • 
acquired, to the Defendants, and that such a disposal so far as it re¬ 
lates TO ANCESTORIAL PROPERTY IS INVALID ; and that the Complain' 
ants are equally entitled with the Defendants to the immediate possession and 
enjoyment of the said ancestorial property. An account and an injunction 
against waste are prayed by the bill. 

By a further amended bill filed the 14tli of December, 1807, the Com¬ 
plainants state that having had an opportunity of getting further insight 
into the testamentary papers left by their father, they find they were mis¬ 
taken in the construction which they had put upon the said papers, and that 
the testator in truth gave, and proposed to give to each of his eight sons 
the sum of three lakhs of rupees, and that upon a just and true construction of 
the will, there is no intention to dispose of ancestorial pvoTpeviy, but that 
the will relates to property acquired by the testator himself, and that out of 
such property there is nothing given to the defendants beyond the sum of 
three lakhs of rupees each, and that the residue after satisfying legacies and 
supplying the sums directed by the testator to be expended, is a fund to be 
equally divided among all the brothers. Complainants and Defendants. 

’ The Defendants, by their answer, denied that the whole or greatest part 
of the movable and immovable property, of which Nemychurn MuUick died, 
seized or possessed, was ancestorial. They say that Nemychurn and hk 
brother Gourchurn continued undivided as to ancestorial property, to the 
year 1798, when a partition between them took place, and that during tli 3 
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pcfiodi of theii- tinioii, regular books of accbiml had been kept, separate’ 
and distinct frorri the accoiints of their own several acquisitions, and that 
all the money received by Nemychurn out of the ancesiorial property 
amounted .to 13,94,601 rupees 12 annas and 3 pice, and no more. They 
then set forth the particulars of the ancesiorial immovahle property making 
JStmychutn s share thereof to amount in value to about 40,000 rnpees. 
They say they are advised and believe that their father might and Could 
dispose by will of his antestovial movahle property, and if lie could not 
liaVd disposed of lus uncestorial inmiocahte that the complainants 

ought to elect between their claim to it, and the legacies becpieathed to 
them by TiemychurrCs will. They set fortli the testattieat ai-y papers, and 
they say tbat the money received by ISemychwrn fi‘otn tlie ance&torial proper- 
ty is subject to several deductions, vis5. paid to the widow of Radhachum 
Mullick in satisfaction of his claim upon the ancestorial estate 55,000 ra- 
pees. For the marriage of the complainant Rammahuu, 9628 rupees, For 
the marriage of HeeraloU, 9800 rupees. For the marriage of Soroopc/mn- 
der, 1022 rupees 6 annas and 9 pice. For the second marriage of Ram- 
^opard, 1 2 , 180 rupees. For the marriage of Mooleelaid, the two several sums 
of 11,600 rupees. For the marriage of grand-daughters, 4! 76 rupees. 
For the marriage of a grandson by his youngest daughter, 26,000 rupees or 
thereabouts. For Nemychurn s own performance of three religious cere¬ 
monies called Porain, 45,000 rupees or thereabouts. For the performance 
of a religious ceremony called Gann, 60,000 rupees. For the performance 
of another ceremony called Toolah or weighiug himself with Goldmohurs 
ond other expense relating thereto, 56,000 rupees. For family expenses 
disbursed by him since his separation from Ge.urchurn, 2o0,o00 rupees. 
They then say they are advised that they have a right to deduct these 
several disbursements from the sum of 1.3,94,601 rupeea 12 annas and 3 
pice, received hy Nemychurn as his sharo of the ancestorialmovable property. 
They go on to say, that the sum of of rupees left to each of 

Ihe complainants will greatly exceed wltat they would be entitled tq as 
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their shares of the ancesforial estate, and that they are ready and willing to 
pay to each of them his three lakhs of rupees under the will of their father. 

In answer to the last amended bill of complaint the defendants say that 
a disposition by will is available to alter the established rule of descent 
and succession among Hindoos. They deny the construction put by the 
complainants upon the testator’s will, arid insist that after having given 
each of them 300,000 rupees, it was his intention to give the entire residue 
without distinguishing between mcestorial and self acquired property to 
them, (the defendants) for the purposes stated in the will. They insist 
that Such a disposition is yalid, and of full force by the Hindoo law ; and 
that the complainants are not entitled jointly with the defendants, or at 
all, to the possession, enjoyment, use, or benefit of any part of Nemychurn 
Mullick's estate e.ycept the sum of 300,000 rupees left to each of them by 
jthe will. 

The decree has been already set forth, and it has been stated that there 
was an appeal from it by the defendants to his Majesty in Council. Ihe 
result of this appeal may be best known from a supplemental bill, afterg¬ 
uards filed by the complainants and the answer ot the defendants thereto. 

The bill charges that, “ By the decree pronounced by this honorable 
Court and since affirmed on appeal by an order of the King in Council, the 
said eight sons of the said Nemychurn Mullick, were and are declared entitled, 
to the residue of the scf-id estate, and the benefit of which said decree yov,r 
orators and oratrixes humbly submit they are now entitled to receive, and to 
have such residue after setting aside a sufficient sum for the performance of 
the acts, works and ceremonies as aforesaid, nscertainedand allotted and divid¬ 
ed betw^n them and the said defendants in eight equal shares and propof* 
tions to be held by thepi in severalty,” &c. 
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In the defendants’ answer they “deny that they give out or pretend 
that under and hy virtue of the last will and testament of the said Nemy~ 
churn Mtillich, they, these defendants, have a right to detain the residue in 
their hands as managers of the said estate (if any such residue should so 
remain) save as herein before is mentioned; the question regarding the right 
to such residue havings as these defendants admit, been decided hy the said 
order of the said King in Council in the said bill mentioned'’ 

Tlie first bill filed, even after it had been twice amended, was certainly 
not adapted to the case of the complainants ; one of them died, and the 
suit having been revived, a supplemental bill was filed on the 19th of De¬ 
cember, 1821. To this bill the parties were Ramtonoo MullicJc, Ramko- 
noye Mullick, Rammohun MuUick, Soroopchunder Mullick, MooteeloU 
Mullick, Sree Mootee Conomoyee Rossee, widow and legal representative 
of Heeraloll Mullick, deceased, and Sree Mootee Joyomonye Dossee, Sree. 
Mootee Operna Dossee, and Sree Mootee Nohocomaree Dossee, infants and un¬ 
married daughters of Heeraloll Mnllick, by Sree Mootee Conomoyee Dossee^ 
their mother and next friend, complainants, against Ramgopaul Mullick 
and Ramrulton Mullick, defendants. 

It does not appear to me that the daughters ot Heeraloll were necessary 
parties, but with a view to securing for them their father’s property after 
the death of their mother, it may have been thought proper to bi’ing them 
before the Court. 

This bill set forth the former proceedings. It prayed that the Defend¬ 
ants might account with the complainants as to the personal estate of 
JSemychurn Mullick, and that a just and fair partition might be made 
among the parties of his real estate, after the deduction of a sufficient 
sum, for the purpose of carrying ail the testator’s directions into eflTect. 

The Master had been directed to make a Separate report, as to thf 
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iains necessary for effecting these purposes, and on the 9th of June, 1820, 
he reported, that the sum of 8,59,290 rupees, 11 annas, and & pice, was te- 
quisite for the performance and execution of the several acts, works and cere¬ 
monies in a suitable manner as directed by the said will and testamentary pa¬ 
pers to be performed and executed. 

To this report all parties filed exceptions ; the complainants because 
the allowance whkS too large, and the defendants because it was too little. 
The exceptions of each were over-ruled, and the report was confirmed. 

Upon this the complainants and defendants, for these opposite rea* 
i^ons, filed their petitions of appeal; but the petition has not been prosecut¬ 
ed by either. 

It- may perhaps appear extraordinary that a sum, which at the ordi¬ 
nary exchange of a few years back, was equal to £107,000 sterling, should 
not have been thought by the Court, immoderate for such a purpose, and 
that it should by the defendants, have been deemed to fall far short of the 
necessary expenditure. They say that, '“a sufficient sum for the perform¬ 
ance and execution in a suitable manner of the several acts, works and cere¬ 
monies directed by the said will and testamentary papers of the said I^einy- 
ehurn 31 idlick, to be performed and executed and which these defendants con¬ 
tend and submit oii^ht not to be less than the sum o/'2,523,350 rupees, 9 an¬ 
nas f' or at the exchange 1 have mentioned about £ 315,418 sterling. 

f 

, Independently of these expenditures, the defendants say, *‘fhat, astimof 
5088 gold-mohurs or sicca rupees called Toola gold-mohurs ; against 

which the said Nemyclmrii Jlullick was weighed in his life time, although 
in the possession of these defendants, forms no part of the estate of the said 
fieinychurn 31uUkk, in as much as the same must, according to the laws md 
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usages of Hindoos be distribiited among Brahmins by these defendants a* 
managers of the said estate.^' 

What questions may yet arise cannot be foreseen, but I consider it ta 
have been finally decided, that all the directions contained in NemyeJmrn 
Munich's will, shall be carried into effect. . That the sum of 8,S9,292 ru¬ 
pees, M annas, and 6 pice, shall be expended for religious purposes, and 
that the residue of the testator’s property, including all descriptions, shall 
be equally divided ; the seven surviving sons taking each a share, and the 
l epresentalives of the eighth son, deceased, taking his share. 

The personal property cannot be divided until an account of it shall 
have been taken, and reported by the Master, Some time since, a parti-* 
tion of the real or immovable estate was consented to by all the parties j 
and before the supplemental bill was filed, the legacies of three lakhs of 
rupees each, had been paid by the defendants, to the original complain¬ 
ants. 

It is now' to be observed, that the Court’s decision was founded upon » 
construction of the testator’s wall, and an intention to construe it ac¬ 
cording to his meaning; that a sum suflicient for effectuating all the acts 
of piety he directed, was ordered to be provided out of his estate for the 
purpose ; that the legacies were all confirmed ; that the estate was in other 
respects disposed of as it would have been had Nemychurn MuUick died 
intestate; and that the Court expressly declared the right of a Hindoo'to 

piSPOSEOFHIS ANCESTORIAUMMOVABLE PROPERTY BY HlS WlEE ; wUicb, 

as l conceive, meant according to his pleasure. 

The mere abstract right of a Hindoo to direct the disposition of his pr<>~ 
perfy by will, cannot be better exemplified, than it was in the following 
case. There cannot indeed, be a doubt, upon any principle ever contend- 





fsd for, but that the person who was testator in this case, bad a right by 
partition in his life time, to make the allotment of his property which he 


njade of it by will. 

The testator Durpnarain Sunnono was possessed of a very large f)ro- 
perty botli movable and immovable. It was all, as he recited, self-acquir¬ 
ed. His will contained the following provisions ; “ As my eldest son Sree 
Radhamohun Baboo and third sou Sree Kisknamohm Baboo, have discard- 
ed their gooroo (spiritual teacher,) and drink spirituous liquors and have 
threatened to murder me, 1 have discarded them, and debar them from per-^ 
forming the ceremonies of burning my body, and Sraddha. 

He then gives to each of them 10,000 rupees, “ for their support and 
maintenance.” He goes on, “ and to my youngest son, by my first wife, ♦ 

Pyareemolimi Baboo, he being deaf and dumb, I bequeath 20,0001 upees fot 
his maintenance.” • ‘ 

He gives 30,000 rupees for the worship of Sree Sree Ishwur Radhahaunt-^ 
jee, and says, “ you will cause the worship to be performed from the inter¬ 
est arising on this sum, exclusive of whatever apparel, utensils, and orna¬ 
ments are in the Sree Sree Ishwur, are his.” 

He makes some other provisions, and then declares, “ I bequeath the 
whole that remains to Sree Gopeemohun Baboo, Sree Hurrymohun Baboop 
and my sons by my second wife Sree Ladelymohun Baboo, and Sree Molio^^ 
neyrnohun Baboo, in four equal shares.” 

In the year 1813, an action of ejectment v/as brought upon the demise, 
of Kishnamohun, one of the discarded sons, for his share of Durpnarain s. 

(his father’s) estate. To this action Gopeemohun, Hurrymohun, Ladley- 
molmii, and Mohoneymoliun, took defence, a«d upon proof of Durpnarain $ 
will being duly made, there was a verdict for the Defendants, 
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GoitrcTmrn Mullick died possessed of a very large property, 
and self-acquired, immovable and movable. We have seen that Nemychurn's 
half of this ancestorial movable property amounted to upwards of thirteen 
lakhs of rupees. 

JBissumber, one of the sons of Gourchurn, had been employed by a 
house of agency in Calcutta, and having conducted himself there so as to 
dissatisfy his father, he (the father) made a will by which he left this son 
a very inconsiderable sum of money, and disposed otherwise of the resi¬ 
due of his property. The case was not brought into Court, but it is to 
be presumed that the disinherited son took advice, and was satisfied that 
he must fail in an attempt to set aside his father’s will. 

The cause between Woomischunder Paul Chowdry and ItuttoncJmnder 
Paul C/mwd/y, infants, by-S'rge Moofee Dossee, their motlier, and nextfrieud, 
complainants, and Premchunder Paul Chowdry, Isscrchunder Paul Choio- 
dry, Joogulkishore BundopndJiya and Hamsoonder Gooptoo, defendants, is 
now to be mentioned. Three of the defendants answered, and the bill 
\^as taken pro confesso, against Pamsoonder Oooptoa, 

This suit, as it afterwmrds appeared, related to ancestorial property; 
descended, or originating in that which did descenil, from Sohocherani 
Pauntee. Upon the present occasion however, the proceedings were had, 
8U|)posing Sokocheram to have died in indigent circumstances, and his 
eons to have been founders of the property in question. 

The bill stated that Sohocfieram Pauntee had three sons, viz. Kishnoehnn- 
der Paul Choivdry (who was father of the complainants and tvvo of tlie 
defend ants,) (S«i«Z»/ioocAM»der Paid Chowdry, Ram needy Paul Chotcdry. 

That Sokocheram Pauntee had a very inconsiderable property, and died in 
very indigent circumstances; not having been at the time of his death 


umisT^^ 
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Worth more than one.hundred rupees. That Kishnochxmder and Siimlhoo* 
chmder, in the life time of their father ^So/ioc/icram, procured money, and 
began to trade in grain, and in salt, that their trade became extensive 
and lucrative, and that during the life time of Sohocheram, he and these 
two sons continued to live as a joint and undivided Hindoo family in 
food and habitation, but that the father had not any concern whatever 
in the trade which was carried on by his two sons, and that he did not 
assist them in any manner. The bill further stated, and it was admitted 
by the answer that these two sons had acquired a very considerable pro¬ 
perty before their father (Sohocheram) died. 

As to Ramneedy Pmil Chowdry, the third son of Sohocheram, he was 
excluded from all claim (both by the bill, and by the answer) to a partici- 
pation in the property, now in question. It was stated that he had died 
in the life time of Ins father, and that neither he, nor the father had any 
thing to do with the trade which was carried on In his father’s life time, 
by Kishnochxmder and Sumhhoochunder. 

Ramneedy left an only son, Buddinolh Paul Chowdry, and a widow nam- 
ed Utica Dossecy JBaddinotJts mother. 


If it had appeared that the property now poasessed by the family, had 
grown out of that which was left by Solaclieram at the time of his death 
or that SMemm had carried on the trade jointly with his two sons, or 
that RamMtdy had been a partner in the trade, his iKammeiy’i) son Bud 
dtnoth, wonid have been entitled to a share of the estate. It was therefore 
the interest of all these contending parlies to have it understood that the 
two persons,. Xis/moc/mnder and .SsmSWWer, were alone eoneemed 
in the acquisition of this wealth. 

To exclude BudJinotl, the more effectually, the bill stated, the answer 
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admitted, and the fact was, that JBiiddimth in his infancy, and his mother 
XJlica Dossee, on his behalf, executed a general release to Kishnoehmder 
and Sumbhoochunder, By this release all claim on the part of Buddinoth to 
the estate of Sohocheram, his grandfather, and upon every other accounb 
was renounced, 

Buddinoth afterwards filed his hill claiming, as heir of Ramneedy, one,f 
third of the property in question. In this proceeding the release executed 
by BuddinotJi and UUca Dossee was declared null and void, but, as there 
w'as no question upon a will, Buddinoth having claimed as a representative 
(through his father Ramneedy) of ^ohocheram, who died intestate, it is 
needless to he more particular in this j)lace. It is sufficient to say that he 
succeeded in disproving every tldng alleged, or admitted to his pyejudice^ 
by the complainants and defendants in the present suit. 

Upon the present occasion however, the proceedings went on, as \^Kish-> 
^iodmnder and Sumbhoochunder were tiie only parties entitled to share in 
this property. These two had come to a partition among themselves, and 
bad divided the estate between them. 

JCishnocJn^ndcr had four sons Woomischunder, and Ruttonchunder, the 
complainants, WLi\ Premchunder and Ishwurchnnder, two of the defendants. 
He made the following will hy which he left ten annus' share of the pro- 
pertjjs which he possessed as I have stated, to the defendants, and siiif 
«^nias’share of it to the complainants. 

The com|)lainantSj as we have seen, avoided going on the ground of the 
property being ancestoHal, but they endeavoured to set aside the will, be¬ 
cause their father was not of disposing mind at tthe timh it was executed* 

•fjere is ^ishnochmder's will ;•*- 
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“ To the heiievolent Sreejoot Joogulhishore Bundopadhya 
and Sreejoot Ramsoonder Goopto ; this power of attorney is 
made in the year ] 216. 


Sree Crishmo Soronong. 



“ I have four sons by two wives. By my eldest wife Sreejoot Premcimnd 
Paul Cliowdry and Sreejoot IsAwurchunder Paul Chowdry, two sons of 


age, and by my second "wife Sreejoot Omneschunder Paul Chowdry and 


Sreejoot RamrultoJi Paul Chowdry, who are minors, for the purpose there¬ 
fore of guarding and preserving the whole of my estate, consisting of cash 
and property, and and purchased Lakkeraj, and houses, affairs, 

and so forth, in my real and in fictitious names, wherever and whatever 


there is atdiflferent places, according to papers and documents exclusive of 


debts, I appoint yon two attornies. As long as 1 ayn alive, the property, 
&c. will be under my control; on my death you will undertake the trans¬ 
lation and management of the whole of my property, Zemindaree, purchased 
Lakkeraj, houses and affairs, whatever there be and at whatever place, ac¬ 
cording to the papers and documents, in real and fictitious names. Out of 
the wlmle of my estate (100,000) one lakh of rupees remains for the purpose 
of establishing aand for my obsequies ; Premchund Paul Chowdry and 
Ishwurckuufi Paul Chowdry will establish the deity and perforin my obse¬ 
quies, you will pay this erne lakh of rupees to those two brothers. IMy 
younger wife is living, and 1 give (.30,000) thirty thousand rupees for her pi¬ 
ous, &c. acts. I have three daughters by my two wives, and give (6000) 
six tlioasand rupees to them at 12000) two thousand rupees each for their 
food and raiment. 1 give to these four persons the sum of (.30,000) thirly- 
Ifijf thousand rupees, which sum you will give credit for in those four 
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names^ in the Calcutta account, and pay them the interest thereon at (^6)5 
six rupees per cent per annum individually every year, exclusive of these,- 
the allotment of shares of the whole of the remaining estate is thus; 
Premclmnd Paul Choivdry and Ishwurchunder Paul Cliotvdry, my two 
sons, are of agCj they, are very, attentive to me, hemg satisfied with whioh 1 
allot them two brothers a portion of {\0) ten annas, and to the two brothers 
Oomeschunder Paul Chowdry and Ramrutton Paul (Jhowdry 1 allot a por¬ 
tion of {Q) six annas. My two sons who are of age Premchimd Paul Choiv¬ 
dry and Jshwurchunder Paul Chowdry are Masters* of the whole; you 
will continue them Masters, and transact.businees and affiirs with their 
consent, and they the two brothers will likewise do business according to 
your advice. You will transact the business, concerns, &c. in the same 
manner they are going on now, and the profit or loss thereon will be ad¬ 
mitted according to papers and documents; you will furnish money for 
my daily acts, family expense, the worship of the deity, the Ruth Jattra, 
&OC. ceremonies according to the estimate as the same are managing. As 
to the estate which remains exclusive of expense and disbursement, should 
the two minor sons when they become of age, not agree together, you will 
divide it according to the above allotment, and give to the four brothers.. 
In the mean time, should the four brothers ask for money for their own 
uses, you will debit him who takes money, and give what is proper. 

As to the money which stands in the Calcutta account to the credit of 
my wife and three daughters, you will give it to them respectively at the- 
time of the above division. 

“ Should any one not abide by die allotment which 1 have made, and 
claim an excess, it is inadmissible. Should excess take place in the ex¬ 
penditures over and above the lakh oi rupees which 1 lay by for the esta¬ 
blishment of deity and my obsequies, you will furnish it from the undivided 
estate, but should any sum remain on hand after these two expenditure^^ 

• Mookhtars, 
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have taken place, it will remain for the stated expenses of the above dei- 
tj’s worship. You are em|)loyed in my Circars and are confidential, I 
have therefore appointed you attofnies. You will receive the fixed allow¬ 
ance you get for your trouble from my Circar, besides which, for the 
trouble attending this power of attorney, you jGoopto will take (600) six 
hundred rupees, and you Bundopadhya (400) four hundred rupees every 
year during my life time, you will not receive allowance for your trouble 
on account of this power of attorney. To this purport I execute this pow¬ 
er of attorney for after my death. Xe^ir,above written; date (27th) twenty- 
seventh Cartick. 

Witnessed by five witnesses.’^ 

From what has taken place in the Supreme Court, we must conclude 
that the decree in this cause would not have been varied, even if it had 
been clearly shown that all the property in question had descended from 
Sohochermn, the grandfather of the contending parties, and that the une¬ 
qual distribution of it by the father of these complainants and defendants, 
would have prevailed, whether it had ancestovial, or acquired 
himself. 

It will be observed that, in this case, the testator left 100,000 rupees,' 
o]u,l of his whole estate, for the purpose of establishing a Shib, and for his 
obsequies, and directed that his two elder sons should receive this sum to 
establish the deity, and perform hjs obsequies. 


An issue was ordered by the Court to try whether the instrument in the 
pleadings mentioned was the last will and testament of Kishnochunder 
Paul Chotvdry, deceased. The will was duly proved, and the Court upon 
a subsequent hearing of the cause decreed and declared that, “ the paper 
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writing in the pleadings in this cause mentioned is the last will and testa¬ 
ment of KisJmochtinder Pml Chowdrij, and is well proved, and ought to 
he carried into effect^' 

Rajah Nohkissen, in the will hy which he intended to deprive his adopt¬ 
ed son of the share to which he proved himself entitled# (see pages 194 
and 228,) gave to Gopeemohun Deb (the adopted son) and his four brothers 
(sons of the Rajah's brother Ramsoonder Beioerta) all his {the Rajah's) 
third share of a house, and all his right, title, share, and interest in his late 
father’s Taloolc, called JBoonsoondriah. The Rajah had a son begotten, 
as well as a son adopted, hying at the time. He also gave to the four 
brothers of Gopeemohun (his neph ews) and their heirs 270 rupees a month 
for fifty years. He recites that he had given to Radhaniohun Ghose and 
Oboychurn Ghose, (the sons of one of his sisters,) 10,000 rupees between 
(hem, and also a higah and an half of ground in Calcutta, which he con¬ 
firms by his will. He gives to Neemnarain Bose, the husband of one of 
his sisters, and his heirs, 50 rupees a month for fifty years, or 5000 rupees, 
if he should please to take that sura, in lien of the monthly allowance. He 
makes a similar provision for Dattaram Bose^ the husband of another of 
his sisters. 

Thns the Rajah gave by this will, away from his sons (one begotten and 
one adojited) tlie Talook of Boonsoondriah, whihh was ancestorial immovable 
property. He also, by his will, as well as by gift in his life time, dispos¬ 
ed of other immovable property. His right to do so, was not questioned 
by any one; and by a decree passed in June, 1800, (after Gopeemohun Deb, 
and Rajah Rajkrishna had settled their dispute) it was declared that they 
should take the estate and property of Rajah Nohkissen as tenants in com¬ 
mon; subject nevertheless, to ale the provisions, made by the last will 
and testament of Rajah Nohkissen, except only as to those provisions which 
respect Gopeemohun Deb and Rajah Rajkrishna^ 
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This decree keeps clear of any declaration respecting the rights of an 
adopted son, but it recognizes the power of a Hindoo in possession, to 
dispose by will, of all manner of property. It must indeed be admitted 
that, upon this occasion, the power was not disputed or questioned by ei¬ 
ther party to the suit. 

The case of Dialclmnd Adie v. Kishoree Dossee has been heretofore 
mentioned. See pages 20 and 35. 

Joogulkishore Adie was the husband of Kishoree Dossee, by whom he had 
a son called JSundoolol Adie. Kishoree Dossee and this son, survived Joo^ 
gulkishore. The son {Nundoololl) then died, leaving an infant son Dial* 
ehund Adie and his mother Kishoree Dossee, surviving. 

From this state of the family, if Joogulkishore had died intestate, it is 
quite clear that his son NundooloU would have succeeded him, and that 
Nundoololl would have been succeeded by his son Dialchund in all the 
property movable and itntnovcihle of Joogulkishore died seized or pos¬ 

sessed, and that Kishoree the mother of Nundoololl and grandmother of 
Dialchund, would have been entitled to a maintenance only. 

The Court however, gave effect, although perhaps not so largely as 
it would now give, to such a will. Kishoree Dossee was declared entitled 
Jor her life, to a moiety of the real, as well as to a moiety of the personal, 
estate of her husband Joogulkishore Adie. 

The following is a copy of Joogulkishore’s will: 

“ Sree Sree Radhakishno, the protector III 
“ 1 Sree Joogulkishore Oddhio write this Avill paper. The contents ard 
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as follow:—‘I have of my own free will appointed my wife Mootee 
Kishoree Dossee, and my %on Sree Sree Nuudoolull Ocldkio, joint executors 
of my estate, and made them mast^ of all my riches, and landed, &c.' 
property. If any will siiould appear in the name of any other person, ex¬ 
cept this will, the same I do hereby make void. Finis. Dated the fifth of 
Fhadur, in the Bengal year one thousand one hundred and eighty-eight. 
Englisli -style eighteenth August, one thousand seven hundred and eighty- 

“ Witness, Glnnganarain Doss, Bfijumohun Ghose, Punchanund Bose:* 

.A bill was fded by Dialchund Adie against his grandmother 
f)ossee, and the Court came to a decision certainly favourable to the co«i- 
pla.inant. See pages 20 and 35. 

It has never b^en said that words of inheritance are necessary in a 
Hindoo's will for the purpose of giving a devisee the entire estate. It has 
indeed, on the contrary, been considered that a Hindoo corning into pos¬ 
session of an estate, wasyp^ted with an absolute interest, and held it at his 
own sole and uncontrolled disposal. 

Ht is however, I think evident, that the Court in this instance, proceed¬ 
ed upon the principle of a female not being entitled, under any circunpi- 
stances, do more than a life interest in her husband’s estate. 

The right pi JoogulUshor.e to dir.ect,the djsposal of his property by will, 
was fully recognized; for if it had not been so, the whole .estate must 
jhaye gone to Nundoololl, and have passed through hirn to Dialchund, 

I .cannot reconcile this decision with the principjes which seem to have 
prevailed in the Supreine Court, 
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K it was supposed that a Hindoo woman is incapable of possessing^ 
pi’operty in her own right, and holding it at her own disposal, the Court 
was unquestionably in error. That she may have property in slreedhm 
i» most certain ; and it is so admitted in all the books upon Hindoo law. 
See rules 7, 8 and 9, page 4, chapter “ Inheritance.” 

A gift made by a husband to his wife of movahle property, becOnres 
immediately hers. If it be made of immovable property, it becomes hers 
after the husband’s death. 

Now as a right to make wills is acknowledged, the power would beJ 
come unavailing, if we did not admit that the will after death, was to ope¬ 
rate, as a gift made in the life time, of a testator. 

In this very case, the right of making a valid'will, was recognized by 
the effect which was given to that of Joogulkishore Adie, but I am ignorant 
of the ground upon which the Court confined Kishoree Dossee's interest,, 
to an estate for life. 

Tt is possible that the testator’s intentions might have been inferred from 
circumstances, by the Court. Here the widow, if it had not been for the 
will of her husband, would have had a right to maintenance only ; and it 
have been presumed, that the husband having altered her condition 
so much for the better, by. giving her one half of his estate for her life, in¬ 
tended no more ^ besides the testator had a son, which fact would haveveiy^ 
much strengthened this presumption, supposing it to have existed. 


But we ought to be able to account for the decisions of a Court of 
Justice, by something more certain tlian conjecture, and if J happen to 
be right in this one of mine, 1 shall duly have opened the way to embar' 
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rassment; for if a Hindoo, not having a son, should dispose of his proper¬ 
ty by will, to his chiUUss wife, the presumption would be entirely remov¬ 
ed, because she, in case of his intestacy, would have a right to all for her 
life, and her condition could not be improved by such a will, unless sh^ 
took under it, nn absolute interests 

If I am right in my apprehension of the law, if the property possessed 
by Kishoree Bosses under her husband’s will, had been given to her by him 
in his life time, that she would have held it upon his death, at her own 
absolute disposal; and as the right of making testamentary dispositions, is 
undoubted in the Supreme Court, it is inconsistent to determine that there 
is a less interest in property taken undep a will, than therp would have 
been, had it been received as a gift* 

I cannot add any thing to what I have already said on the proceedings 
which grew out of Muddmmohm Hysaacli’s will. See page 77, chapte? 
♦‘Partition,” 

Although I have ranged, and I think not improperly, these proceed, 
ings under the head of Partition, the effect which the Supreme Court 
gives to the will of a Hindoo, is, in some respects, illustrated, throughout 
the long protracted litigation which tools place among the parties inter, 
psted in that question, 

I have before spoken of Soorjeecomar Tahoot’s will, by which he left a 
sum ofraoney to his wife,* and all the rest of his very large property, mov¬ 
able immovable, ancestorial and self-acquired, to his brothers- He left 
a widoib but no child surviving him. She filed a bill claiming as her hus* 
band’s heir, and denied the existence of a will, 

’J’he will of Soorjeecomar was produced by the brothers, in whose favor 
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it ■ ’Whs made, and an issue was directed. The will was well proved, and 
no further question was raised. 

In the next case it will be seen, that Sonatun MulUck who left a widow 
and two daughters surviving him, made a will by which he left his pro¬ 
perty, wliich consisted of every description, to his brother. The widow 
hied her bill, alleging her husband’s intestacy, and claiming his estate, 
hut the will was established. 

It does not appear from this case, that the liushand’s right to make 
(Such a disposition of his estate, was contested. The question was, did 
he, or did he not, make the will 1 

On the 1st of April, 1822, a bill was filed by Sustom Doss Mullick com¬ 
plainant, against Rajindro Mullick, the adopted son; Sree Mootee Heera-" 
pioonee Dossee, the widow; Govindchunder Roy, the eTcecwtot oi Reelnumy 
Mullick ; and Sree Moolee JBidamonee Dossee, the widow of Sonafuu Mul¬ 
lick, defendants. 

The bill prayed that the respective wills of Ramkissen Mullick, Sona-^ 
fun Mullick, and JSeelmony Mullick, be established. The complainant by 
his bill claimed tivo^ thirds of the estate and property which had belonged 
to, or been derived froip, Ramkissen 3IuUick Hnd Oungabissen 31iillick, 
jaud prayed an account, and partition, accordingly. 

On tlie 27tli of November, 1822, a cross bill was filed by Rajindro 3Iul~ 
lick, and Jleei'amonee Dossee, against JBustom Doss 3IiMick; Govincl^ 
fihunder Roy and Bidamonee Dossee. This cross bill prayed, that Rajin^ 
flro Mullick, (who was an infant) be declared entitled to one-half of the es¬ 
tate, and property of which Bustom jDoishad claimed feco-Mi/r/v, and als(# 
pn account and partition, 

ft 
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A feigned issue was directed “ to try whether or not, the said Bnsioni 
Doss Mullick is entitled to tivo-thirds of the joint immovable and movable, 
or real and personal estate, in the pleadings mentioned 5” and that Bustom 
Doss 3IulUck be the plaintiff, and Rajindro Mullick defendant, in the said 
issue. 

, This feigned issue came on, to be tried on the 2d of February, 1824, and 
« verdict was found for the plaintiff. 

The circumstances of the case were these, Saumoonder Mullicky who 
died about seventy years ago, without having acquired anj'^ property, left 
two sons, viz. Ranileissen 3Iullick and Gungabissen Mullick; Ramkissen, 
and Gungabissen (until the time of Gungabissen s death) continued living 
together, as a joint family. They were undivided as to diet, property, 
and the performance of religious ceremonies ; they had been successful 
in their pursuits, having accumulated great wealth, and possessed them* 
selves of real as well as personal estate, to a large amount in value. 

Ramkissen had two sons, viz. Buslom Doss (the plaintiff in tlie issue) 
and Sonattm, (who died on the 19th of Bhadnr in the Bengal Year 1212, 
answei’ing to the 2d of September, 1805.) Sonatun left no male issue, but 
his wdfe Sree 3Iootee Bidamonee Dossee survived him. Gungabissen died on 
the 27th of 3Iaugli in the Bengal year 1194, answering to the 7th of Fe¬ 
bruary, 1788. He died intestate, and left one son only, viz. Ne€b}iony,tdie 
adopting father of Rajindro Mullick, (the defendant in the issue). 

At the time of Gitngabissens death, Neelmony (his son,) was eleven or 
twelve years of age ; and as the representative of his taXher (^Gungabissen,) 
he was cle<arly entitled to one-half of the property of which Ramkissen 
(his uncle) and Gungabissen (his father) had been jointly possessed. 

Neelmony continued to live with his uncle Ramkissen, and all the fami- 
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ly uftairs were managed by Ramkissen, whose sons {Bustom Ross and' 
Bonalun) were younger than Neelmoni/. 

The property w^as su))posed to have been considerably encreased by 
Ramkissen, after Guji^al/issen's death. 

In the month of Rtjsaack, Bengal Year 1200 or April 119S, (Neehnony 
then being sixteen or seventeen years of age,) Ramkissen executed a paper 
in the nature of a will, by which he declared liis nephew {JSeelmony) and 
his sons entitled in equal shares (each one-third) to the whole of the pro¬ 
perty and that it w as to be so enjoyed by the three upon the death of him 
{Ramkissen.) To this pa})er the two sons of Ramkissen, and his nephew 
Nceirnony, signified their assent in writing. ^ 

This document is directed to “ Sree Neehnony MulUck, Sree RoisJinoh 
Ross MuUick, and AWe So7iatun Mullick; may tire highest felicity attend 
them li” 

(Signed) ■“ Sree Ramcrishnoo Mullick.’\ 

“1 Sree Ramcrishnoo MuUick mak-e this w ill.” 

“Of my free pleasure, and in my sound senses, I w'rite this paper in my 
life time. On my death you are proprietors of the two items of wealth, 
consisting of my own wealth whatever exists, and my late brother Gunga-- 
iishno MuUick's wealth, whatever is in my possession. You will receive 
the dues, and pay the debts, and if you do not agree, you three persons 
will divide equally among you all this wealth, and the w orship o( Sree Sree 
Jshwur." 




The ornaments and Avearing apparel belonging to individuals several- 
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ly are theirs severally. On these conditions I make this will, year 12GO, 
Dated 5tli Bysmcle. English year 1793, 15th April.” 

. Signed in the margin by the several parties ; 


“Sree Neelmony Mullick, agreed.” 

“ Sree Boishnob Doss Mullick, agreed.” 
“ Sree Sonatun Mullick, agreed.” 


On the back. 

“ Witness, Sree Nemychui'n Mullick.” 

“ Sree Radhamohiin MuHick.” 

“ Sree Sreeram Surraono.” 

This arrangement was perfectly fair, and perhaps favorable, to 
mony. Ilamkissen might have separated himself from his nephew, when 
Gungabissen died, or iVeebnowy might have separated himself from Ram- 
Icihen on the death of Gungabissen, or at any time afterwards, or when 
the will was executed, and in either case, Neelmony would have been en¬ 
titled to one-half, instead of one-third, of the joint estate. It was said how¬ 
ever to have been much improved by Ramkissetis management. And pos¬ 
sibly one-third of it, on the death of Ramkissen, was of a larger amount m 
value, than one-half it when the will was made. 

Ramkissen lived about ten years after the will was executed, and died 
in Poos, 1210, or December, 1803. After the death of Ramkissen, the fa¬ 
mily, consisting of his two sons Rustom Doss and Sonatun, and Neelmo-’ 
ny (the son of Gungabissen) continued to live joint and undivided, each 
ajrpearing to acquiesce in the right which he derived under Ramkissen’s 


will. 


In Bhadar, 1212, or September, 1805, Sonattm died, having previously- 
made the following will; 



To tlie most mighty in dignity Sreejool Bustom Doss Mullick my bro*. 
tliez- Mohashihee.'^ 


X Sree Sonalun Mulltck do write this deed of bequest to the follow- 
ing |Hirj)ort. Ihat the one-third share belonging to me oat of the family, 
I, being in my perfect senses, have bequeathed to you. You are to get 
my two daughters married, and on the wedding day of each of them, you 
will procure a Company’s paper made out in her name for twenty-tive 
thousand rupees. The Company’s paper for this sum you will keep in your 
IDOSsession. The interest of such paper from that day she is to receive. 
You will keep ray wife in your family and maintain her. The remain¬ 
der of ray estate consisting of. wearing apparel, jewels, gold ornaments, 
and silver plate, houses and gardens, whatever they may be, I have be¬ 
queathed to you. The jewels belonging to Sree Sree Ishwurjee the deity 
I have also given to you. My two daughters and wife are to have no 
further claim upon my estate. You are the master for receiving my de¬ 
mands and paying my debts. I have made this bequest on account of my 
illness. Should I recover again, this deed of bequest is to be null, other¬ 
wise to remain in full force. To this purpose 1 have executed this deed of 
bequest dated Bhadur tlie 5th year 1212.” 

This will was .signed at the head, “ Sree Sonalun Mullich, I have of my 
own accord made this bequest;” and witnessed by Juggomohun. 

Muihck and Sree P rawnkisno Mozendar*^ 

In May, 1821, and nearly sixteen years after the death oi Sonahin, hia 
widow Sree Mootee Bidamonee Dossee, filed a bill against Bnstom Doss 31nl- 
hck and Neelmony Mullick, alleging that her husband (-yowa/im) had died 
intestate, and claiming his separate property, as well as his third part of 
the joint estate. To this bill, the defendants pleaded and answered, se- 
verally. Each by his plea, set up the will of So7iatun Alullick ,• and Neel^ 
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mmy disclaimed all manner of right or title, to any part of his property. 
Bustom Doss Midlick, relied upon the will, by which he insisted that he 
was entitled to all that had been given him by it. In July, 1822, JBida- 
finding her case hopeless, came to a settlement with Bustom Doss, 
and thus her claim terminated, if it had not been for the w ill of Sonattm, 
it is clear, that Hidamonee would have been entitled to the whole of his 
estate for her life; and that after her death, it would have gone to the two 
daughters of Sonalun, who are mentioned in his will. 

I must observe, that in this case there was ancestorial property, as well 
immovable, as movable; notwithstanding which, the Avill of Sonatun was 
considered by the advisers of Bitlamouee, to be conclusive against her 
lights. 

ISfeelmomj Midlick died m Bhadar or September 1821. About 

eiglifeen months before his death, he had adopted Rajindro as his son, 
but be continued to live with Bustom Doss, as he had lived ever since the 
death of Sonatun; acquiescing in the proportionraent of the estate which 
had been made by R imkissen, and also in the will of Sonatun ; by which 
two disjiositions, Bustom Doss became entitled to two-thirds, and Neel- 
mo:iy entitled to one-third, of the liimily estates. 

Neelmony had been for several months before his death, in a gradually 
declining state of health, and a few days before he died, (continuing in a 
sound state bf mind) he declared his intention of making a will. He dic¬ 
tated one which was written in the Bengalee language, and character. He 
then sent for Mr. Thomas, an attorney of the Supreme Court, and desired 
him to prepare a will in the English language, giving him the one which 
had been written in Bengalee, as his instructions. The English w ill was 
prepared, and brought for execution, to Neehnoni/. He was then very 
jnueh debilitated, but still of sound mind. He declined executing the 
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English will; because, although lie w'as acquainted with the language, hO' 
thought reading and understanding it would have given him too mucli 
trouble, in the state in which he then was. He therefore, directed the 
Bengalee paper which he had before dictated, to be copied; other execu¬ 
tors to be substituted for those which he had before nominated, and the 
date to he altered, so as to make it correspond with the day of its actual 
execution. All this having been done, he signed it at about ten o’clock 
in the morning, and died at night. There was no doubt of his sanity, or 
of the deliberation with which this act was performed.. 

This will was signed “ Sree Neelmony MullicTc, and was as follows: 

“ To the highest felicitous.” 

Sreejoot liajindio Mullicic Baboo-jeeT 

“ May the highest felicity attend him!!!” 

“I Sree Neelmony Mullich make this will.” 

“ Of three shares of Company’s paper, and property in cash, and im¬ 
movable and movable property, and jew'els, and gold and silver orna- 
ments, and metallic utensils, wearing apparel, and so forth, one share is 
mine according to my elder paternal uncles the late liamcrishnoo Mullick's 
Molioslioio’s will. At present I am ill. If gives me health, 

it is well. If not, it is uncertain what good or evil may happen; and when 
1 therefore, of my free will and in my sound senses and mind, of my free, 
pleasure give unto you my one share by writing, but you are at present a 
minor. Your mother therefore remains mistress of all that property, also 
of what I received from my brother Sreejoot Boishnob Doss Mullick,* ac¬ 
cording to an account in my own name, and a list on the 28th of Shrabun, 


♦ It is comiiQoja for cousins circunastanced as these vvere to call each other Brother 
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J228, and have made over to the charge of your mother; and the ex** 
pense of the family and Ishimr Dol, Doorga Pdoja, and fixed and occa* 
sional rites and ceremonies, and the annual allowances and the worship 
of Is/mur Jeeo and the worship of Sree Sree Jaggernofli-jeeo, and so 
forth. Three Ta/coors the Chore Bhatigaun house, and Ruth Jatra 
and so forth, shall all be defrayed with the profits of the premises and 
land according to particulars, and with the profits of the Goinpany’s pa^ 
per. Besides this, with regard to the outstanding dues remaining, one- 
third share shall be carried to the credit of my estate as the same shall 
be realized, and remain in the hands of your mother. Out of which mo¬ 
ney your mother shall take sicca (.30,000) thirty thousand rupees, with 
which and with your mother s separate property and ornaments, and pro¬ 
perty in cash given by my mother, you have no concern. Your mother la 
the proprietress thereof. The sum of twenty thousand rupees remains for 
rites and ceremonies to procure me future bliss, peductmg this amount 
I and thirty thousand rupees, wliich 1 give unto your mother and also de¬ 
ducting the above written various family expenses and so forth, whatever 
residue shall be forthcoming is yours on becoming of age. Y^ou will make 
enquiry respecting all the above property and obtain the same from your 
mother, and whenever you do any act you will do it having taken the adr 
vice of your mother. You must not do any act departing from the opi¬ 
nion of your mother. You will conduct yourself in such a manner, that 
my reputation may be preserved, and the rites and ceremonies carried on 
the same as they have been all along. To this purpose I make this will 
Of my free pleasure, in sound mind-year 1228, date 19th Bhad^ir. Eng, 
iish year 1821, 2d September, Sunday.” 

YYitnessed on the back; 

R. M. Thomas, Attorney at Law.” 
o Sree Modhoosoodun Sandyal.” 

«f Sree Suroopchunder Addye.’’ 
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Poslscript.'^AXi that property remains under the charge of your mo¬ 
ther, but I appoint my brother Sreejoot Boishnobdoss Mullick, and Sreejoei 
Govindchunder lioy, joint attornies,” 

Bidanionee Dossee, had according to her agreement with Bvstom Doss 
3hdUck, dismissed her own bill; and the cause and cross cause, between 
Rajindro and Bustoni Doss, after the finding of the issue, came on for fur¬ 
ther directions upon the J8th of February, 1824 ; w hen it was declared 
that JBustom Doss 3IulUck was entitled to ttvo-thirds of the property, mova¬ 
ble and immovable, in the pleadings mentioned. That the Master do take 
an account, and that a commission of partition do issue, &c. 

It may be inferred from the part of this proceeding, which relates to 
iSonatmis share of the estate, that a Hindoo may by will, dispose of his 
ancestorial immovable, as well OtS movable property, and that he may do so 
to the prejudice of his wife and daughters, although they were unquestion¬ 
ably entitled by the Hindoo law, to the whole of his estate in preference 
to the person to whom it was given by will. 

And further, that a Hindoo may by his will bind his adopted son to an 
agreement, into which he himself had entered, to receive one-third, instead 
of one-half, of the joint family estate; although it consists of ancestorial 
immovable well as movable property. 

It was indeed supposed, that JSeelmony, every thing considered, had 
entered into an advantageous agreement with his uncle Ramkissen, but it 
did not appear in evidence to have been so, and the case was decided up- 
pn the gronnd of Neelmony's right, to do as he had done, and upon the 
pdopted son’s haying been concluded by his adopting father’s act. 

JiogJioonoth Paul died possessed of a considcarble pfdperty, both mov- 
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able and mmovahki but it was all self-acquired. He made his will, by 
which he disposed of his whole estate, unequally among his younger sons, 
leaving his eldest son, a small monthly allowance. This will was never 
contested, and seemed to have been thought (by the interested party, and 
his advisers) incontestable. The elder son, however, who may be said to 
have been disinherited by it, endeavoured to recover his proportion of his 
father's property in the Supreme Court, but this was not done by a deni¬ 
al of the father’s right to dispose of his property by will as he thought pro¬ 
per. There was an attempt to establish the testator's verbal revocation of • 
the w ill, which he was proved to have made. This attempt failed, the 
W'ill was established, and it is now in operation against the eldest son. 
The case is not necessary for the purpose of establishing a Hindoo’s right 
to dispose of his property by will, but it shows that wtequal distribution 
may be made of immovable, as well as of movable, property by a testator, 
and that by his will, the eldest son may be disinherited. 

In a cause between KisJinonundo Biswas, complainant, and 
Biswas, defendant, in equity, an issue was directed and tried between 
Prawnkishno Biswas and Kishnonundo Biswas. Kistmonundo, was the 
complainant in equity, but Prawnkishno was ordered to be the plaintiff at 
law. 

The case was this; Prawnkishno Biswas and Juggomohun Biswas were 
tire sons of Ramhurry Biswas, and Kishnonundo, the complainant, Jug¬ 
gomohun s son; Juggomohun being dead, his son Kishnonundo claimed as 
his representative. 

Pratcnkishno alleged, that Ramimrry (who died at Benares) had given 
to Juggomohun who was with Ramhurry at the time of his death all his 
personal proi)erty to the amount of some lahlts of rupees. And that he 
(Ramhurry') had made a will, by which he left Prawnkishno three-fourths^ 
and Juggomohun one-Jcurth of his landed or immovable property. 
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PrmmikisJmo failed in his attempt to prove that his father (Ramkurry) 
had made such a will. His story was disbelieved, and Kishnonundo sue* 
ceeded in the issue. 

This case was very strongly contested, but, although, it would have 
been of great importance to Kishnonundo (when it was doubtful whether 
or not the will might be established) to show that Ramhirry could not 
make an unequal distribution inmovahle property by his will, no such 
objection was urged, because, as I suppose, it was well understood that no 
such objection could be urged with eftect. 

Indeed, if it had not been assumed that Ramhurry could lawfully make 

will, disposing of his immovable property , in unequal shares, the issue 
could not have been thought, in any manner availing, whatevei might 
have been its result, 

The following cause was decided in March, 1820. It arose out of the 
■will of Rasheharry Surmono. The complainants were Debnoth Sandial 
and CbmickmoneehxB wife ; Brijunoth Sandial and Soobodra histvife;. Bis- 
sissovy Roy and Pctvbuttee his wife, and Rookoonee widow, also fr olucknoth 
Bandial, Sreenoth Sandial and Janokeenoth Sandial infants, by their next 
friend the said Debnoth Sandial. 

The defendants were; Patrick Mqitland md Henry William Droz, ex. 
peutors of Rasbeharry Surmono, 

The house of Messieurs Palmer and Company, had been appointed exe. 
cutors along with Mr. Droz, and Mr. 31aitland proved the will as a rnetu> 
her of that house, 
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The testator had lived and died at Cossimbazar. He died in the montE 
of Assin, Bengal Year 1224, ansvrering to October, 1817. 

Here is his will 

Sree Sree Htiree —'Year 1224. English year 1817, 

“ I solemnly make over to Sreejoot Palmer and Company my estate sts 
Specified under the heads of receipts and disbursements, 

“They will receive a fair commission for the measures they adopt, ac-« 
cording to Avhat is specified in these receipts and disbursements. 

“ Whatever remains after deducting the commission, will be disbursed. 
My son-in-law Sreejoot JDebnoth Sandial has authority to interfere, and 
suggest the adoption of measures as occasion requires.” 

Pie then sets forth his property under the head “ Receipts.'' It amounts 
to 335,501 rupees, and he adds, ‘^Sreejoot .Messieurs Palmer and Co. Mr, 
Henry William Proz, and Sreejoot Debnoth Sandial, are the attomies of 
this statement of my estate. 1 appoint these persons attomies and ma¬ 
nagers in my sound senses.” 

Then follow the disbursements 

“ Sree Sree Tshwur Brindabun Oat of the whole my estate, one lakh 
and twenty thousand rupees." “ Particulars thereof”— “ Ishwur Munder 
and Bhog Munder, &c. 16,000 rupees”—“Making a deity, and establish¬ 
ing the same, and so forth, expense 4,000 rupees”—and there will remain 
100,000 rupees in Company’s bonds, with the profits of which the service 
ot the deity, entertainment of strangers, and Jattra Mohotsoharree, to be 
carried on as appears necessary.’^ 
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“ Goherdhnn Doss Sahoo, son of Sebiickram JBahoo, has been cbargeil 
with the superintendence of the Ishwur Battee. A commission shall be 
paid to him at the rate of 2 rupees per cent. As long as Brijnkishore Mitter 
superintends the temple, &c. accounts, he is to receive at the rate of 5 /•«- 
fees •psT month according to the custom of that place.” 

“ Of my free pleasure, I make a present to Mr. Droz of 40,000 rupees'''-*- 
“4 daughters 8,000 rupees” —“ wife 5,000 rupees,” —“ in Company*s bonds 
to remain for annual Sraddhu 10,000 rupees; Sraddha, See. to be performed 
every year with the profits.” “ The interest on Company’s bonds amount¬ 
ing to 50,000 rupees, to be received and given in alms to the poor and des¬ 
titute and so forth, according to circumstances.” “Charges to build a 
house at Sree Sree Ishwur Juggunnath 2,500 rupees.” “ If 200, or 500 ru¬ 
pees be expended herein, over and above, the same shall be paid out of the 
interest of the Company’s bonds.” “ In hand 100,001 rupees—335,601.” 

“ This money is mine as long as 1 live ; on my decease, my grandsons, 
by daughters who are living, are to receive one-half thereof. J?rom the 
remainder of money one hundred thousand Brahmins are to be fed. My 
son-in-law and others, will superintend and effect this. If they fail therein, 
the sin arising therefrom, is theirs; and my grandsons by daughters, will 
receive the money which remains on my death, after feeding an hundred 
thousand Brahmins; and requisite disbursements are to be made from what 
remains, after the agents have received what they are entitled to, accord¬ 
ing to Usage.” 

The bill stated that the testator never had any grandsons except the 
complainants Golucknoth, Sreenoth and Janoheenoth, and that they are 
meant by the description of “ grandsons by daughters who arc living.” It is 
then stated that after payment of all legacies, and performing all ceremo¬ 
nies, &c. directed by the will, a considerable residue will remain, to which 
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the three above-named grandsons will be entitled as residuary legatees. 
That the legacy of 5,000 rupees left to the ivije lapsed, as she burned herself 
with the body of her husband, ichich act of burning related back to the time 
of her husband's death, and she is supposed by the laws, customs, and usages 
of Hindoos to have died simultaneously with her husband, and that the 5,000 
rupees left to the wife is part of the residue of the testators estate. The bill 
prays that the will may be established, that the trusts thereof be decreed 
to be carried into execution, that an account be taken, that the legacy of 
5,000 rupees left to the wife be declared lapsed, and that the residue b^ 
declared to belong to the three grandsons, &c. 

The answer of the defendants admitted all the facts set forth in the bill, 
and the cause came on upon bill and answer; an account was ordered tp 
be taken, but the Court did not concur in the statement of Hindoo law, as 
it was given by the complainants in their bill. The wife who had burned 
herself with her husband was not admitted to have constructively died 
at the same time with him, and her legacy did not go to the residue ot hig 
estate, but was decreed to her daughters as her representatives. 

The Master was ordered to enquire and report, “Whether or not the said 
complainant Debrwth Sandial, or who else would be a proper person or 
persons to carry into execution the religious and charitable acts mentioned 
and directed by the will of the said testator to be performed ; and it was 
further ordered and decreed, that the said Master should also enquire and 
report to this Court what would be a sufficient and proper sum fo be alloio-^ 
ed for the feeding of one hundred thousand Brahmins as directed in and b^ 
the said will of the said testator." 

“ And it was further decreed and declared, that the legacy bequeathed 
to the widow of the said testator, who teas burned on the same funeral pil^ 
with the sttid testettor, her husband belonged to her daughters j that is tq 
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gay, to the said complainants Soohodra, Conockmonee, and Parhutee in, 
equal sliares and proportions; and that the residue of the estate after 
payment of debts, legacies, and donations, in the said will mentioned, belong¬ 
ed to the grandsons of the said testator, who were at the time of making 
the will and are now living; that is to say, to the said complainants Go- 
hlcknoth Sundial, Sreenot/i Sundial, and Janokeenqlh Sundial in ecpial 
shares and pi'oportions,” &c. 

The Master reported that I>ebnolh was a fit and proper person 

to carry into execution the religious and charitable acts, mentioned and 
directed in and by the will of the testator to be performed. 

'The Report proceeds; “ I have taken evidence on oath as to the sum 
that will be sufficient and proper to be allowed for the purpose oifeeding" 
one hundred thousand Prahmins also directed in and by the said will, and 
I find that the sum of sicca rupees 43,750 will be sufficient and proper to he 
alloivedfor that purpose.” 

It was stated by the will, and admitted by the defendant Maitland, that' 
he was in possession of the funds belonging to the estate of Rasbeharry 
Surmono. > 

The cause coming on to be heard upon the Master’s report, the Court 
decreed, “ that Debnoth Sandidl be appointed the guardian of the persons, 
and the Accountant General of this Court for the time being be appointed the 
guardian of the fortunes of the infant complainants Golucknoth Sandial, Sree- 
noth Sundial, and Janokeenoth Sandial during their respective minorities. 
And this Court doth hereby declare that the said complainant Debnoth San¬ 
dial is a proper person to be appointed to carry into execution ihtreligious 
and charitable acts mentioned and directed in and by the said will of the 
said testator Rasbeharry SurmonOf deceased, to be performed 5 and the said 
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complainant Dehnoth Sundial is accordingly hereby appointed and directed 
to carry the same into execution according to the true intent and 
meaning of the said will of the said testator Rasbeharry Surmono. 
And it is further ordered and decreed, that the sum of sicca rupees forty- 
three thousand seven hundred and fifty be within one tveeic paid to him the 
said Dehnoth Sandial by the sedd defendant Patrick Maitland as such exe¬ 
cutor as aforesaid of the said Rasbeharry Surmono, out of the funds m his 
hands appertaining to the estate of the said Rasbeharry Surmono for the 
purpose of paying therewith the expenses that will be mcurred in feeding 
IGOjOOO Brahmins pursuant to the said will of the said Rasbeharry Surmo¬ 
no” Maitland is then ordered within one week to pay the residue of the 
estate of Rasbeharry Surmono into the hands of the Accountant General^ 
and thereupon he and Henry William Drox as execufors are to be dis. 
charged from their executorship. 

li will thus he seen, that out of an estate amounting to 335,501 rupees, 
the Court ordered the sum of 226,250 rupees, or upwards of two-thirds of 
the whole, to be applied to religious purposes, as the testator had directed 
by his will. 
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IN this chapter, I shall confine myself to such texts as I find set forth 
in the Digest of Jagannatha. 

Nareda says, “ That contract of delivery and receipt, which is made 
with a view to gain by the lender on the principal sum while remaining 
with the debtor, is called a loan on interest fcwirfnj and money lenders 
acquire their subsistence by it.” 

Catyayana “ Let no man lend any thing to women, to slaves, or to chil¬ 
dren : whatever thing of value has been lent to them, the lender cannot, in 
general, recover without the assent of their guardian or masterand again, 
“ ordained, that a man shall pay a debt contracted in his remote 

absence, even without his assent, by his servant, his wife, his mother, his pu^ 
•pil, or his son: provided it were contracted for the subsistence of the family 

Nareda to Indra, in the Herivansa :—“ No man, O thou subduer of foes," 
should have pecuniary dealings with him, from whom he desires much «/- 
^ection, nor visit his tvife in his absence f 

Vrihaspati, quoted by Bhavadeva, Vachespati and Chandeswara “ A 
prudent lender should always deliver the thing lent, on receiving a pledge 

of adequate value, either to be used by him, or merely kept in his hands, 

y V 




878 


OF CONTRACTS. 


or vfith a suflScient surety, and either with a written agreement, or before 
credible witnesses.” 

Nareda :—“ Written evidence is declared to be of two sorts; the first m 
the hand-writing of the party himself, which need not have subscribing 
witnesses, and the second, in that of another person, which ought to he 
attested: the validity of both depends on the usage established in the 
country.” ' 

Yajnyawalcya should in general be three witnesses, persons 

who take delight in acts ordained in the Veda, and in sacred lawbooks; 
and properly they should be of the same sex and class with the party, for 
whom they give evidence ; but if that cannot be, those of all classes may 
be examined;” again, *‘But every document, which is in the hand-writmg 
of the party himself, is considered as sufficient evidence, even without 
witnesses, unless obtained by force or fraud” “ Whatever contract shall 
have been concluded by mutual consent, a written memorial of it should 
be attested, after the lender’s name has been first inserted- It should bear 
the year, month, half month, and day, with the designation of the debtor, 
by his name, class, and the like.” 

Menu “ Even in the space of six months, men forget occurrences : 
therefore were letters and writings anciently invented, by the beneficent 
creator.” 

Yajnyawalcya :—“When the transaction is completed, the borrower 
should sign his name with his own hand, adding, ‘ what is above written, 
has the assent of me, son of such a one.’ ” And the witnesses should sign 
their names all together, in their own hand-writing, after writing tlie names 
of their fathers, and so forth ; adding, ‘ 1 the son of such a one, am witness 
to this writing.’ ” Let the writer next subscribe at the end of the writ-; 
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ing, ‘ this has been -wiitten at the request of both parties, by me, such a one* 
son of such a one.*” 

Vyasa:-—^^ A borrower, who is unlettered, should direct another person 
to subscribe his declaration of assent; or a witness, in the same predica¬ 
ment, shoiild cause his name to be signed by another witness, in the pre-i 
sence of all the witnesses,” 

Nareda :—“ In this contract there are two things which give confidence 
to the lender, a pledge, and a surety ; and two which afford clear evidence, 

writing, and an attestation.” 

Menu: —“A lender of money may take, in addition to his capital, the 
interest allowed by Vashishtha, an eightieth part of an hundred by the 
month.” N. B. This is 15 per cent per annum, and with the security of a 
pledge; but it will be seen that much higher interest* under other circum¬ 
stances, is allowed, 

Vrihaspati, quoted in the Retnacara “ The eightieth part accrues 
monthly on the principal; and if the interest be received, the loan is doubt¬ 
less doubled in a third of a year less than seven years, that is, ih six years 
nnd eight months,’’ 

Vyasa:—^^ Monthly mieTes% is declared to be an eightieth part of the 
principal, f a pledge be given. An eighth part is added, if there be only 
surety, and if there be neither pledge, nor surety, two in the hundred may 
be taken from a debtor of the sacerdotal class” N. B. In this case tho 
permitted interest is 24 per cent per annum. 

Yajnyawalcya:—f‘ An eightieth part of the principal is the monthly inter- 
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<estj whien a pledge has been delivered; otherwise, it may be in the direct 
order of the classes, two, three, four, or Jive, in the huiidredi” 

Menu :—>“ If he have no pledge, a lender Of money may take two in the 
hundred by the month, remembering the duty of good men : for by thus taking 
two in the hundred,' he becomes not a sintter for gain. He may thus take 
in proportion to the risk, and in the direct order of the classes; two in the 
hundred from a priest, thr'ee from, a soldier, four from a merchant, and five 
from a mechanic or servile man, but never more as interest, by the month'' 

s'' 

The following text from Harita, relates to the sacerdotal class:—’“For 
twenty-five puranas (or four hundred punas') of copper, lent without either 
pledge or surety, the interest mecy he eight punas &. month ; and the principal, 
being doubled in four years, and two months, bears interest no longer. 
Such interest is legal, and the lender violates no duty by taking it.” 

Yajnyawulcya :—“ All borrowers who travel through vast forests, may 
pay ten, and such as traverse the ocean, twenty in the hundred, to lenders 
of all classes, according to circumstances, or whatever interest has been 
stipulated by them, as the price of the risk of the lender.” 

i ' ' 

Whatever interest, or price of the risk, shall be settled between 
the parties, by men well acquainted with sea voyages or journies by land, 
^ with times and Avith places, such interest shall have legal force.” 

Harita: —“ Some allow a pana each month for one purana, or aside- 
' tienth of the principal.” 

Vrihaspati says ; “ Learn from their properties, the various sorts of in- 

'terest declared to be fouri or, according to some, and, according to 

others, sisc,”^ 
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** Cayica, corpoi’al; Calica, periodical; Chacravriddhi, compound inter- 
‘ est; Cttriia, stipulated ; &ic/iavriddhi, daily interest; a.nd Hhogalabha, in- 
terest by enjoyment.” 

“ Cayica is connected witli (caya) the body of a pledged animal. Ca- 
lica, is due monthly. Interest upon interest is CAacmmdd/c/; and inter¬ 
est stipulated by the borrower, is carita.” 

"When interest is received at the c/o5^ o/’«acA day, it is called 
d/ti, or hair interest; because it grows daily, like hair, which can only 
cease growing, on the loss of the head." 

"Thfts the daily interest, can only cease hy the payment of theprindipal, 
and hence it is called sichavriddhi. The rent, or use and occupation of a 
pledged house, or the produce of a pledged field, is called bhogalab’ha, 
intei-est by enjoyment.” 

“ Interest payable at the close of each day, and cayica, or interest ac¬ 
cruing from a pledged body, as well as interest by enjoyment, the credi¬ 
tor shall receive enthe, so long as the principal remain unpaid." 

But the use of a pledge, after ttvice the principal has bien realized, 
from the usufruct, compound interest, and the exaction of the principal 
whole interest, after a part of it has been liquidated, is usury and re¬ 
prehensible.” 

Nareda:—“ In law, interest on loans is of four kinds. Cayica, Calim, 
Carita, and Chacravriddhi, or interest paid on an undiminished principal, 
periodical interest, stipulated interest, and interest on interest.” 

Interest at the rate of one pana, or of half, -or other fraetion of a pa.. 
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«a, repeatedly paid without diminishing the (caya) principal, is named cayica ,* 
but that which runs by the month, is considered as calica^ or payable 
at a {cola) time certain.” 

“That interest is named carita, or stipulated, when the debtor of his 
own accord has agreed for it; and interest upon interest is declared to run 
like a loheeh'' 

C'aCyayana;--'* Stipulated interest is that, which has been specially, and 
freely promised by the debtoi’, in a time of extreme distress, above the al¬ 
lowed rate” 

And in that case, but in no other whateverf stipulated interest must al-* 
ways be paid.” 

, Where a loan is made on an agreement, that the whole use and profit 
hf ^ pledge shall be the only interest, it is called a loan on the use of 4 
pledge, {AdhWhogal) 

Yajnyawalcya :—■“ Interest on interest, is chacravriddhi; monthly in¬ 
terest is named calico; that which is stipulated by the party himself, is cat 
rita, but cayica accrues from the body of a pledged quadruped.” 

“ A debt secured merely by a written contract, shall be discharged, 
from a moral- and religious obligation, only by three persons, the debtor, fiis 
son, and his son’s son; but a pledge shall be enjoyed until actual payment 
of the debt by any heir in any degree.” 

Vyasa * That interest is called cayica, which arises from (caya) the 
body of a pledged female quadruped to be milked, or a male animal tq 
work and carry burdens.’' 
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Goutama :—“Some hold that no lender should receive interest beyond 
the year.’’' 

Menu>-‘' Let no lender for a month, or for two or three months, at a 
certain interest, receive such interest beyond the year ; nor any interest 
which is unapproved, nor interest upon interest, by previous agreement; 
nor periodical interest, exceeding in time, the amount of the principal; 
nor interest exacted from a debtor as the price of risk, when there is no 
public danger or distress, nor immoderate profits from a pledge to be used 
by way of interest” 

Menu ;—“ Stipulated interest beyond the legal rate, and different from the 
following rule, is invalid, and the wise call it an usui’ious way of lending. 
The lender is entitled at most to five in the hundred'^ N. B. This means 
five in the hundred by the months and here is the rule referred to—■“ Inter¬ 
est on money, received at once, not year by year, month by month, or day 
by day, as it ought, must never be more than enough to double the debt, 
that is, more than the amount of the principal paid at the same time.” 

Harita: —“Some allow SLpana each month, [or one pura?ia, or a sixteenth 
of the principal,” 

“ Grain borrowed before the harvest, may be doubled, or at most tre-. 
bled, according to its price at the time of the harvest, being then payable 
by agreement, and so may wool, or cotton ; but grass, and the fibres of 
grass, clarified butter, salt, and new sugar, may be increased eight-fold 
in one year.” 

JSareda :—“Of interest on loans, this is the universal, and highest rule, 
but the rate customary in the country where the debt was contradicted, may 
be different 


384 


OF CONTRACTS. 


It may be double or treble, or in another country, quadruple; so iij 

another, even octuple. What is usual in the country, must be paid,” 

% 

JagannatJia says, “To reconcile the contradictions of these texts, 

all commentators have established various applications of them consistent, 
with their own apprehe?isio7i of the purport of the several texts. The sub-! 
ject is verp intricate; and the opinions of some authors, shall therefore be 
separately stated, to explam the sense of the texts, and the rules 

established.” 

, V ' . 

This observation might certainly have been much better applied. It is 

seldom that we find so many texts, and so few contradictions, together ; 

' * 

and if there be mqch intricacy, it must be looked for in the commentaries 
with which the texts hare been encumbered by Jagannatha, himself. 

If a pledge (which is the best security) be given, the interest is to be ah 
eightieth part by the month. 

If personal security only be given, an eighth part is to be added, 

If no pledge (nor surety) be given, then the interest is to be more or less 
according to the order of the classes, two, three, four, or five per cent; that 
is, the priest shall pay two, the soldier, thi'ee, the merchant,/owr, and th^ 
mechanic or servile man,^re per cent by the month. 

If neither pledge nor surety, he of the sacerdotal class shall pay so as to 
double the principal, in four years and two months, i. e. twenty-four pet' 
cent per annum.; and when the principal is thus doubled, the interest shall 
cease. 

Borrowers, who undertake perilous voyages or journies j the repayment 


OF CONTRACTS. 


385 




depending upon their lives, are to give interest in proportion to the risk 
which is run hy the lender. 


It is said by Harita that some allow in this case one-sixleenth of the 


money lent joer mensem. This will amount to seventy-jive per cent per an¬ 
num. Here, as in all other countries, this premium must be regulated by 
the discretion of the parties, and it stands upon the principle of Respon¬ 


dentia or Jiotlomry. 


I 


■ Sons, and son’s sons, are morally bound to pay a debt contracted by the 
father or grand-father, but in case of a pledge having been given, it shall 
be retained by the lender, until the debt is discharged. 

Interest, upon grain, &c. lent and payable in kind, is prescribed ; but 
the rate may be varied by the usages of different countries. 

The statute against usury va. India, applies to British subjects only; but 
although a security reserving a higher rate of interest than twelve per cent 
per annum will not be thereby vacated, if taken by any other than a Bri- 
fish subject, the Supreme Court has never allowed a higher rate to be re* 
i:overed, 

It would seem,, that a bargain made for less than a year, shall not he e:?* 
tended beyond that period, without a special stipulation. 

Generally speaking, it does not appear that interest shall cease when it 
amounts to the principal lent. Yajnyawalcya says, “ When a pledge has 
been given, which the creditor promwec? to return on the debt being doubled, 
then surely, the interest having equalled the principal, the pledge must he 
released on the double sum being paid, or having been received from the 
pise of the pledgeand Vishnu^ “ Even if the highest interest, or that 
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equal to the pi’incipal sum, have accrued, the creditor shall not be. forcik 
to restore a pledge fixed in his hands, unless there have been a special agree- 
ment.” 

Menu says, “ He, who cannot pay the debt at the fixed time, and wishes 
to renew the contract, may renew it in writing, with the creditor's assent, 
if he pay all the interest then dm” 

interest may be payable, even if the loan be made without a reservation 
of it; or in cases of fraud, interest shall be paid, although the creditor 
agreed to lend his money free from any such charge. 

Catyayana :—“Though a loan be made expressly without interest, yet, 
if the debtor pay not the sum' lent after demand, but fraudulenlly go to 
another country, that sum shall carry interest after a lapse nf threx months - 
and Vishnu says, “ After the lapse of one year, debtors who have not acted 
fraudulently, must pay interest, as allowed, cve^i though not agreed on at 
the time of the loan ” ‘ 

Catyayana again says, “ What has been, amicably lent for use, shall > 
bear no interest, tintil it be demanded back; hut, if on demand, it be not 
restored, it shall bear interest on its true value at the rate of five in the 
hundred ;”-“and, “ A debtor, who even residing in his own country, pays 
not the debt, after more demands than one, shall be forced, however un¬ 
willing, to pay interest on it, though not stipulated, after the lapse of a 
year.” 

The price of commodities sokl, seems to be put upon the same footing 
with money lent. The same rule holds with respect to a chattel lent for 
use, if the borrower absconds without restoring it. But according to 
Nareda, “There shall be no interest without a special agreement, on va- 
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lyable things lent through friendship for use, not for consumption ; but, 
even without agreerae^t, property so lent bears interest after half a year.” 

Gotama says, “The principal can only be doubled by length of time, 
pfter which interest ceases” This I conceive, means that more than the 
amount of the principal is not to become payable at the same time, in in¬ 
terest; and so it is declared by Menu. This may be in the nature of a pe¬ 
nalty on tlie lender for allowing the interest to accumulate beyond the 
amount of the sum lent. It would be absurd to say that a Soodra (for in¬ 
stance) who is to pay, if he borrows without pledge, or surety, five per 
cent by the month, or sixty hy the year, should hold the principal as long 
as he pleased, vyithout making any further return in the way of interest, 
if he had paid it for twenty months. If the creditor pleases to let inter¬ 
est remain due, until it is brought up to tlie amount of the principal, it 
may not be imreasonable to restrain him from enforcing more than dou¬ 
ble the amount of his loan at the same time. 

The difference in the nat ure of pledges, must be attended to. Some 
are for use, and by the enjoyment of them, interest is supposed to be paid. 
Others are for keeping, or merely as security for the debt and interest. 
Th|se last, when the interest becomes equal to the sum lent, the creditor ’ 
may appropriate to his own use, or, as some say, sell, and account with 
his debtor for the proceeds, but the pledge cannot be sold, or become a 
creditor’s property, until after the interest shall have amounted to as much 
as the principal, ' 

There is indeed a great diversity of opinion, respecting the amount to 
livhich interest may arise upon various articles lent for use. 

X^areda says, “ A commodity, the price of a commodity, Avages, a dej; 
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posit and the like, a fine to the King, a thing clandestinely taken ivithout 
a design to steal it, a thing idlj/promised, and a stake placed for, carry nor 
interest iefore demand, loithout a special agreement." 

Samverta:—“ There shall be no interest on the property of women, lent 
amicably by them to their kinsmen, nor on interest itself, nor on a depo¬ 
sit, nor on any thing so committed in trust, nor on a sum Avhich is dubious, 
or unliquidated, nor on a sum due by a surety, unless it be mutually sti¬ 
pulated.” 

.And Caiyayana also says generally-*-^ No interest is cuer d«e on lea¬ 
ther, on straw or produce, on pale wine, on a stake played for, on the 
price of commodities, on a woman’s fee, nor on what is due on account of 
suretyship.” This is the doctrine of Vyasa also. 

YajnyawuJcya :—“Property lent, which the creUxtox will not receive hack 
when tendered, must be deposited with a third person, and bears no inter¬ 
est afterwards." And Vishnu, “ Property lent, bears no further interest, 
after it has been tendered, hut refused by the creditor and “ by the use of 
a pledge, to be kept only, the interest is forfeited.” Gotama adds to this, 
*‘ nor money tendered, uov -a mm of xvhich part is undelivered by the lender, 
or of which he disturbs the possession." 

Vrihaspati says, A pledge (Ad’hi) is called hand’ha, and is declared 
to be divisible into four pairs; movable or personal, and fixed or real; for 
custody only, and for use; unlimited, and limited, as to time; with a 
written contract, and with a verbal attested agreement.” 

Vishnu “ By the use of a pledge, to be kept* only, the interest is for^ 


J Kept at ttfurity, not to be nsed by the Pledgee} 
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'f/eited, and the ^-rerlitor shall make good the loss of a pledge, tmless it 
was cattsed hy ihedct of God, or the- Knig, and without his fault,” 

Nareda:—‘^l( a pledge be lost, and the creditor t/o wot it, the 

principal itself shall be forfeited, unless the loss was caused without his 
fault, by the act of God, or of the King.” 

Yajnyawalcya : —“ If a pledge for custody only, be used, there shall he 
no interest, nor, if a pledge for use be damaged; a pledge spoiled, lost, or 
destroyed, uriless by the act of God, or of the King, shall he made good by 
the creditor.” 

Vyasa :—“ \igold, or other/>rccjoM5 thing, shall be pledged, and by 
the negligence of the receiver, that creditor, on the principal and interest 
pf his loan being paid, shall be forced to pay the price of the pledge.” 

Vrihaspati :—“ Any pledge being used, and tcAoZ/y spoiled, by the fault 
of the pledgee, the principal debt shall he lost. If the pledge be of great va¬ 
lue in respect of the debt, he must JhtUy .satisfy the pledgor.” 

Menu :—‘‘ A pledge must not be hy force; that is, against consent. 
The patvnee, so using it, must^iue up his tvliole interest, or must satisfy the 
pawner, if it be spoiled or worn out, by paying liim the original price of it; 
otherwise, he commits a theft o/t/ie and “ the fool who secretly 

uses a pledge without, though not against, the assent of the owner, shhll 
give up half of his interest, as a compensation for such use,” 

GuZyayawa “ He who employs' on work, an unwilling dY^ye, or other 
pledge, without the assent of the owner, shall be compelled to pay 
the value of the work, or shall receive 7to interest on his loan.” “ But he, 
who with tvords or with blows struck on a sensible part, insults or pains 
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a pledged slave, or the like, refusing to work, shall forfeit the interest of 
his loan, and pay the first amercement.” 

Menu :■—“ If he take a beneficial pledge, or pledge to be used for hia 
profit, he must have no other interest on his loan” 

Vrihaspati: —"If the creditor, through avarice, use a pledge 5e/ore f?»- 
terest cease on the loan, or before the stipulated period expire, the debt shall 
hear no further interest” 

Vyasa: —" If a pledge be destroyed by the act of God, or of the King, 
no fault is by any means imputable to the creditor ; and immediately after the 
loss of that pledge, the debtor shall be compelled to pay the debt with inter¬ 
est, or deliver another pledge” 

JSfareda :—"When a pledge, though carefully preserved, is spoiled m 
course of time, another pledge must be delivered, or the amount of princi-^ 
pal and interest, must be paid to the creditor,” 

Catyayana :—" When a pledge becomes unfit for use, or perishes, with¬ 
out any fault on the part of the creditor, the debtor shall be compelled tQ 
deliver another pledge, for he is not exonerated from the debt.” 

Yajnyawcdcya: —"Mortgagedland being carried away by a rapid sti’eanij 
or being seized by the King, another pledge of land must be delivered, oj 
the sum lent must be restored to the lender,” 

Vrihaspati: —"The whole amount, due to the pledgee not being paid, 
he shall on no account be compelled to restore the pledge against his 
will, nor shall it be obtained, from him by deceit or confinement.”-**" Whe^ 
the debtor, tendering the principal sum, demands the pledge, even then it 
pmst be released, otherwise the creditor is criminal.” 
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Yajnyimahya .*—“ To the debtor who comes to redeem his pledge, the 
creditor shall restore it, or he punished as a thief; and if the creditor be 
dead or absent, the debtor may pay the debt to his kinsmen, and shall 
take back his pledge.” 

VriJmspati :—“ When a house or field, mortgaged/or use, has not been 
held to the close of its term, 'neither can the debtor obtain his property, nor 
the creditor obtain the debt.” 

" When land or other immovable property has been enjoyed, and more 
than the principal debt has accrued therefrom, then Wxc. principal and m* 
terest having been realized, the debtor shall obtain his pledge.” 

Yajnyawalcya : —“ When a debtor mortgages land to his creditor) de¬ 
claring and specifying ‘ this shall be enjoyed by thee, even though the in¬ 
terest cease on becoming equal to the principal,’ that pledge shall be res- 
^red to the debtor, whenever the j)rincipal and interest shall have been re¬ 
ceived ” “ But a pledge shall be enjoyed until actual payment of the debt.” 

“The pledge is forfeited if it be not redeemed ivhen the debt is doubled j 
since it is pledged for a stipidated |)eriod, it is forfeited at that peiiod. 
But a pledge to be used for an unlimited time, is not forfeited'" 

“ He who sees his land possessed by a stranger for ticenty years, or his 
personal estate for ten years, without asserting his own right, loses his pro¬ 
perty in them.”-—“ Except pledges, boundaries, sealed deposits, the wealth 
of idiots and infants, things amicably lent for use, and the properly of a 
King, a tvornan, or a priest versed in the holy ivrit.” 

, Vrihaspati: “After the time for payment has past, <ei\dwhen mtereft 
ceases, on becoming equal to the principal, the cw/tYor shall be owner of 
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iheTp\QdgQ,hxit the debtor has a right to redeem it, before ten days hate 
elapsed.” 

Vyasa :—“ Gold being doubled, and the stipulated period having ex¬ 
pired, the creditor becomes owner of the pledge, after thelapse of fourteen 
days. But a pledge to bensed, of which the term has elapsed; the debtor 
shall only recover, on then paying, from other funds, the exact amount of 
the principal.” 

Menu :—“If a man take a beneficial pledge, he must have no other infev^ 
est on the loan ; nor, after a great length of time, or when the profits hav§ 
amounted to the debt, can he assign or sell such pledge.” 

Smritti: —“ After giving notice to the debtor s family, a pledge cus-* 
tody may be used when the principal is doubled, and so may a pledge fof 
& limited period, when that period is expired." —“If the debtor be missing oi’ 
dead, let the creditor produce the writing in a Court of Justice, and obtain 
a certificate from the Court, specifying the period tchich it bore." 

Vrihaspati, cited by Misra and Bhavcideva, under the title of Recovery 
of Debts :—“ When the debt is doubled by the interest, and the debtor is 
either dead, or has absconded, creditor may attach his pledge, or the 
debtor’s chattel, and sell it before rvitnesses; or having appraised it, in an 
assembly of good men, he may' keep it ten days; after which, having re¬ 
ceived the amount of his debt, he must relinquish the balance, if there be 
any. Having ascertained bis own demand by the help of men skilled in 
arithmetic, and taken the attestation of witnesses, he commits no offence 
by thus recovering it.” 

Catyayana: —“When the pawner is missing, let the creditor produce 
bis pledge before the King 5 it may be then sold with Ins permissm^ 



'This is a settled rule. , Keceiving the principal with interest, he must de- 
posit the surplus with the King^ 


Yajnyawahje(i:—‘^ 0\\ even in the absence of the debtor, the creditor 
«ay sell the pledge before witnesses.” 

Vyasa Pledges are declared to be of two sorts, immovable, and mov- 
Mhle; both are valid tvJm there is actual enjoyment, and not otherwise:^ 

Vrihaspati0£ him who does not enjoy a pledge, nor possess it, nor 
claim it on evidence, the %vritten contract J'or that pledge is nugatory ;YikQ 
a bond, when the debtor and witnesses have deceased.” 

Catyayana:—“ Should a man hypothecate the same thing to two credit 
.tors, what must be decided 1 Thejirst hypothecation must be established, 
fund the debtor $hall be pwMshe^ as for theft. 

Vishnu :—“ He who has mortgaged even a bulPs hide of land to one cm- 
ditor, and loithout having redeemeci it, mortgages it to another, shall be 
corporally punished by whipping or imprisonment. If the quantity be less 
he shall pay a fine of sixtepn suvernas. That land, whether little or much, 
pn the produce of which, one man can subsist for a year, js called the 
^quantity of a bufl’s hide,” 

Smrilti, cited in the Mefnacara:^‘‘ If two men, to whoip the same pro¬ 
perty has been pledged, enter into a contest; to him who has possessed 
the land, it shall belong, if no force, were used:'—^‘ By two creditors, claim- 
jng the pledge on the grounds of possession for an equal time, it shall be 
shared equally ; and the same rule is declared in the cases of a gift and a 
sale.”"-“ If a pledge, a sale, or a gift, of the same thing, be alleged to bs 
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m3.d6 hejot 6 witnesses to one mail) and by a written instrument to anothei** 
the writing shall prevail over the oral testhnonyy because one contract only, 
is maintained. “ Should the creditor, against, or even without, the as- 
sent of his debtor, possess himselt of moke land, or other property, than 
was expressly mortgaged, he shall pay the first amercement, and the debtor 
shall receive hack his whole pledge'^ 

Yajnyawalcya It is declared that brethren, husband and wife, fa¬ 
ther and son, cannot become sureties for each other, before partition ; 
nor reciprocally lend their joint property, nor give evidence for each 
OT^HER, in matters relating to the common stock^^' 

Nareda “ After partition, but not before it, brothers may hecomi 
witnesses, or sureties for each other, and may reciprocally give and receive 
presents, or make contracts with each other; but in regard to property se^ 
parately acquired, they may do so even before partition” 

Vrihaspati :—“ Four sorts of sureties are mentioned by sages, in the 
system of jurisprudence, for appearance, for honesty, for paying a sum 
lent, and for delivering the debtor’s effects. The first says, ‘ I will produce 
that rnanf the second says, ‘ that man is trust worthy ; the third says, ‘ jf 
will pay the debt / the fourth says, ‘ I will deliver his effects.' On failure Of 
their engagement, the two first, but not their sons, must pay the sum lent At 
the time stipulated. The two last (on default of the borrowers) and even 
their sons, i( they die, and leave assets.” 

JYareda says, “ Three sorts of sureties, for three purposes, are mentioned 
by the wise, for appearance, for payment, and for honesty. If the debiots 
fail in their engagements, or if his confidence misled the Creditor, the sure¬ 
ty must pay the debt, and so must the e\xxety for ajypearmce, if he do not 
produce the debtor.” 
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; yiry«yatt’a7cya;“‘‘Stiretiship is ordained for appearance, for honesty, 
and for payment. The two first sureties, and not their sons, must pay the 
debt on failure of their engagements; but even the sons of the last, may 
be compelled to pay it." 

. fJafyayana: —Let the King cause sureties to be given for payment, 
for appearanee, for confidence, ox for honesty, for the matter in contest, and 
for ordeal. On failure of their engagements, they shall be answerable 
according to circumstances." “ If a surety for the appearance of a debtor, 
produce him not at the time, and in the place agreed on, he shall discharge 
the debt, unless he was prevented by the act of God or the King.” “ After 
the time of difficulty has past, the surejty, who still does not produce him, 
shall pay the debt, and the same law is declared, even if the debtor should 
die.” The “ time of difliculty” means that time when the act of God, oy 
of the King was in operation.” 

Menu: —The man who becomes surety for the appearance of a debtor 
jn this world, sxid produces him mt, shall pay the debt out of his own pro-^ 
jperty.” 

Vrihaspati :—“ Let the creditor allow time for the surety to search for 
the debtor who has absconded, a fortnight, a month, or six weeks, accord¬ 
ing to the distance of the place where he may be supposed to lurk. Let 
no sureties be excessively harrassed. Let them gradually be compelled to 
pay the debt. Let them not be attacked, if the debtqr he at hand, ant^ 
amenable, Such is the law in favor of sureties,” 

Smriti: —“From a malicious debtor, who is on any account disposed 
through enmity, to take the protection of a stranger professedly hostile to 
kia creditor, or to do my thing inauspicious to him, or to adopt the cpn- 
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duet of wicked men. Let a Surety for honesty be taken as a caution 

(fo’dinst such hehcivior. If his conduct belie the protnise^ his surety must pety 
am 

tik debt” 

Catyayana:—^ At the time and place, when the ceremony should be 
performed, if he foil ifi ever so sOiall a degree, the surety shall be compelled 
to pay the sum, as a just debt; such is the law respecting proved debts” 

Menu :—“ But money due by a surety, or idly promised to musicians 
and actresses, or lost at play, or due for spirituous liquors, or what remain^ 
unpaid of a fine or tolty the son of the surety, or debtor, shall not m ""e- 
fteral be obliged to pay. Such is the rule in case of a surety/or good beha¬ 
vior or for appearance ,* but if a surety for payment should die, the Judg© 
may compel even his heirs to discharge the debt.” 

Yajnyawalcya :—“ Sho\x\d a surety for the appearance, ox the honesty of 
another die, his sons need not pay the debt, but the sons of a surety for pay- 
riienti or delivery, must pay the sum lent, or deliver the thing undertaken.” 

Catyayana :—“ Should a man become snrety/or the appearance of a debt¬ 
or, from ivhom he had received a pledge, as his men security the creditor, 
if that surety die, may compel his son to pay the debt, upon proving the 
whole cOse.” This is rather obscurely expressed, but it means that the 
son of a surety who had received a pledge, by vvay of counter security. 
Shall be answerable if the fact be proved ; and so it is in Menu, “ If the 
surety had received money from the debtor, and had enough to pay the 
DEBT, the son of him who so received it, shall discharge the debt out of his 
INHERITED property. This is a sacred ordinance.” 

^Yajnydwalcya.'—-'^ When there are two or more sureties jointi.y 
BOUND, they shall pay their proportionate shares of the debtf but when 
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they are hound severally, the payment shall be made by any one or 
THEM, as the creditor pleases ” 

Vyasa “ The son of a son, shall, in general, pay the debt of his grand¬ 
father; hut the son only, shall pay the debt of the father, incurred by 
HIS BECOMING A SURETY, and hotli of them without interest; hut it is 
clearly settled, tliat their sons, t\\e! great grandson^f and. grandsons, respec¬ 
tively, areaiot morally bound to pay." 

Calyayana Money due hy a surety, need not on any account, be 
paid hy his grandsons; but, in every instance, such a debt incurred by his 
father, mmt be made good by a son, without interest.’’ 

Smritti, cited in the llitacshara :— “ Should the debtor be insolvent, 
and the surely have assets, the principal only must be paid by his spn. He 
is.not liable for the payment pf interest.” 

Vrihaspati “ Should a surety, being harrassed, pay the debt for which 
he was bound, he shall receive ttvice the sum from the debtor, after the 
lapse of a month and an half.” 

Vishnu and iViareda.*—“ If the surety, being harrassed hy tJ^e creditor^ 
discharge the debt, the debtor shall pay twice as much to the surety.” 

Yajnyatvalcya :—“When the surety is compelled to pay a notorious debt 
to the creditor, the debtor shall be forced to repay double the sum to the 
surety” 

Catyayana ;—“ The surety shall immediately receive from the debtor, 
hut without interest, the sum which he has paid, when legally urged by* 
the creditor, on proving the case by witnesses.” This must apply to a 
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payment made by a surety, who has not been harrassed, or compelled to it^ 
by the creditor. 

Vrihaspaii By whom, to whom, and in what mode, shotdd, or 
should not, be paid a loan, which has been received from another, in the 
fbrm of a loan, on interest, shall now be declared. If ihe. time of payment 
be not expressed, the debt shall be paid on demand, %vith interest then due, 
Jf expressed, at the full time limited, and, if not previously dem(mded,wnKn 
INTEREST CEASES ON BECOMING EQUAL TO THE PRINCIPAL. If the father 
should die in debt, it shall be paid by his sons, with interest, as far as the 
law allows.” “ The father’s debt must be first paid, and next a debt con¬ 
tracted by the man himself, but the debt of the paternal grandfather, mn&t ^ 
even be paid before either of those.” “ The sons must pay the debt of 
their father, when proved, as if it were their own, or with interest. The 
son's son, must pay the debt of his grandfather, but without interest; and 
his son, or the great grandson, shall not be compelled to discharge it, un-i , 
less he be heir, and have assets” 

Fis/mw “ If he, who contracted the debt, should die, or become a 
religious anchoret, or remain abroad for twenty years, that debt shall be 
discharged by his sons, or grandsons, hut not by remoter descendants, againsj 
fheir will.” 

. Nareda A father being dead, his sons, whether after partition, or 
before it, shall discharge his debt, in proportion to their shares, or, thaf 
son alone, who has taken the burden upon himself.” 

Yaynyawalcya :—“The father, being gone to. a foreign country, or decet^-^ 
ed, naturally or civilly, or wholly immersed in vices, the sons, or their son^ 
must pay the debt; but, if disputed, it mvist be proved by witnesses/’ 
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' Catyayana A creditor may enforce payment oi^ such debts from 
the sons of his debtors, who, though alive, are incurably diseased, mad, or 
extremely aged, or have been very long in a foreign country, provided 
THEIR SONS HAVE ASSETS OP THE DEBTOR.” Possessioil of aSSetS by thO 
son, must, as 1 conceive, be always understood, when a liability to pay 
his father’s debts is spoken of. By the Hindoo law, as administered in 
the Supreme Court, a representative is only held answerable to the amount 
of assets which have come to his hands. 

The payment of a father’s debts by a son, who is of ability to pay them 
put of his own means, is enjoined as a moral duty. JSareda says, “ Fa¬ 
thers desire male offspring, for their own sake, reflecting, ‘this son will 
redeem me from every debt whatsoever, due to superior and inferior beings* 
Therefore a son begotten by him, should relinquish his own property, and 
assiduously redeem his father from debt, lest he fall into a region of torment. 
Jf a devout man, or one who maintained a sacrificial fire die a debtor, ale 

THE merit of his DEVOUT AUSTERITIES, O?’o/’/ liSS SHALE 

belong to his creditors.” 

Nareda :—■“ A debt contracted before partition by an uncle, or a bro>* 
ther, or a mother, for the support of the family, all the parceners, or joint 
tenants, shall discharge.” 

Vishnu :■—“ A debt contracted join and severally by parceners, shall be 
paid by any one of them who is present and amenable; and so shall the debt 
jof the father, by any one of the brothers, before partition ; but after 
paf'tition they shall severally pay according to their shares of the inheritanceJ\ 

At 

MewM “ If the debtor be dead, and if the money borrowed, was , ex¬ 
pended for the use op the family, it must be paid by that family, di¬ 
vided ov undivided, out of their own estate.” 


miST/}y 
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Cdfi/ayana “ On tlie death of a father, his debt shall in no case be 
paid by his sons inca|)able from nonage, of conducting their own affairs; 
but at their full age of fifteen years, they shall pay it in proportion to 
THEIR SHARES, Otherwise, they shall dwell hereafter in a region of horror.” 

Nareda “ A debt contracted by the wife, shall hy no means bind the 
husband, unless it were for necessaries at a time of great distress, a man is 
indispensably bound lo support his family." N. B. In the absence of a man, 
his ivife, his son, or even his slave, may borrow money/or the support of Im 
family, and he shall be obliged to pay it. 

Catyayana who accepts not a thing Avhich he has bought and 

secured, and he w'ho delivers not, free from blemish, a thing which he has 
sold, shall each tala back his own property, forfeiting a tenth part op 
THE PRICE ?” “Yet, if the thing were not secured, though a formal con¬ 
tract were made, and the purchaser accept it not, the same rule for rescis,/ 
Sion within ten days prevails; but after ten days, the contract wof 
rescinded." 

Nareda Shoutd the thing sold be injured, or burned, or carried 
away, after the time when it ought to have been delivered, l/ie loss shall 
fall on the vendor, who delivered it not when he ought, 

Yajnyatvalcya “ Should a commodity sold, but not delivered on de¬ 
mand, with tender of payment be injured by the act of Gop, or op 
THE King, the loss shall fall on the vendor." “If the first vendee refuse ta 
receive the thing sold, it may be sold to another, a/nd if a loss arise by tlte 

fault of the vendee, on him alone shall it fall." 

Nareda : —He, who having show n a specimen of property, free fron^ 
hlemish, delivers blemished property, shall be made double thejprk^ 

to the vendee, and a fine to the same amount" 


• misT/i), 
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Yrihaspati !-—“ The dishonest man, who sells a commodity, Jcnotving its 


blemish, but Hot disclosing it, shall pay double the price of it io\he vendee, 
and a fine of equal amount to the King.” ^ 


\ 


Yajnyatvalcya: —•“ If a man sell to one, what had been already sold by 


him to another, or a blemished commodity as unblemished, the fine shall h 
double the price of the thing.” 



Nareda He who sells a commodity to one man, and delivers it to 
another unauthorized to receive it, shall also pay double the price, and a 
fine to the same amount.” This must mean, if the transaction be fraudu¬ 
lent. 


Yajnyawaicya, cited in the Retnacara, and Chintamonee :■—“ He shall be 


compelled to pay tivofold, a sum received as earnest.” This is said with 
respect to a vendee wfio refuses to receive, when offered, the commodity 
purchased.’ 

Vyasa: —By him, who has given earnest, and appointed no specifio 
time for delivery, it shall be forfeited, if he refuse to accept the commodity 
vvhen offered” 

Vrihaspati :—What has been sold at a low price, by a man inebriated, 
or insane, or through fear, or by one not his own master, or by an idiot, 
fiiall be given back, or may be taken forcibly, from Fhe buyer.” 

Nareda :—“ The purchase and sale of all commodities by merchants, 
are made with a view to gain, and that gain arises from the receipt of the 
price, be it great or small. Therefore, when a price has not been stipu¬ 
lated,. let some merchant, who knows the prices of commodities, fix it 
according to place and titae. Ket him not act crookedly j the straight path 
p the best in all mercantile bttsmess\” 


Ty 
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Yajnyat^alcya: “ He wlio falsifies scales, tiiarket rates, measures^ ot 

standard coins, and he who uses them, shall both be forced to pay the/uirh-- 
est amercement. “ I hat examiner of coins, who declares had money good, 
or goof, money had, shall be compelled to pay the highest amercement 

but he who cheats in weights or measures to the amount of an eig hth 
party fciliall be forced to pay a fine of two hundred pnnasy and proportion- 
ably, if the fraud be greater, or less/’ A man who adulterates vendiblo 
property, such as drugSy oily salty perfumcsy gramy svgavy or the like, shall 
be compelled to pay sixteen panas^ “ The fine for disguising the nature 
of earthy lcatlist\ bcadsy thready irony woody hurlcy and clothy is eight times the 
amount of the sale. The line also, for one who delivers in pledge or 
sale, a thing changed under sealy or a fictitious valuable, is thus regulated, 
foi a thing worth less than a panoy the fine is fijly panaSy for one panciy at 
liundred, tor txco panasy two hundredy for ^greater valuey a liigher anierce^* 
ment:' The highest amercementy is directed for traders comhinino^ to 
vnaihtatn the price against labourers and artisans, ulthough acyuuinted with 
the rise or fall of the price.” 

Menu:~‘^ A contract made by a person intoxicated or insane, or griev¬ 
ously disordered, or wholly dependent; by an infant, or a decrepit old 
man, or by a person without authority, is utterly void.” 

Catyayana :—“ What has been given by men under the impulse of lust, 
or anger, or by such as are not their own masters, or by one diseased, or 
deprived of virility, or inebriated, or of unsound mind, or through mistake, 
or in jest, may be taken back.” 

Vrihaspati :—“ What is given by a person in wrath, or excessive joy, or 
through inadvertence, or during disease, minority, or madness, or under 
the impulse of terror, or by one intoxicated, or extremely old, or by an 
outcast, or an idiot, or by a man afflicted with grief, or with pain, or w'hat. 
is given in sport 5 all this is declared ungiven, and void. If any thing be 
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given, for a consideration wnpcrj'ovmcd, or to a bad man mista/cen Jor a g'ood 
one, or for any illegal act, the owher may take it back.” 

Caiyayana: —“Let the Judge declare void, a sale without ownership, 
iand a gift, or pledge, unauthorized by the owner.” 

Nareda “ The owner, finding a thing which had been sold by a stran* 
j^er, shall recover it.” 

3 Ienu :—“ A gift or sale, thus made by any other than the true owner, 
lauist, by a settled rule, be considered in judicial proceedings, as not made:\ 

Yajnyawalcya: —“ In all other contested matters, the latest act shall pre- 
mil; hut in the case of a pledge, a gift, or a sale, the prior contract has the 
greatest Jorce,” ■ 

Altbougli it is declared by statute, that all matters of contract and 
dealing, between party and party, shall be determined in the case of Hin¬ 
doos, by the laws and usages of Hindoos, 1 never knew, or heard of, an 
instance in u hich the Supreme Court was called upon in a case of con¬ 
tract, to decide by such laws and usages. J did not therefore,, consider 
n chapter upon Contracts to he necessary in this work, but 1 conceive that 
llie texts whi( h 1 have collected, and brought together, will be thought 
jnteresting anil curious. 

Those who may take the trouble of reading Jagannatha!s comraentariesf 
upon this particular subject, will wonder perhaps, at the indefatigable in¬ 
dustry with which he has endeavoured to make simplicity, complex \ and 
I© render that which is obvious, unintelligible, 

1 have merely given some of the leading texts which relate to the law of 
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eontracte, and to my mind, the system (generally speaking) appears to be 
rational and moral. No less moral, and possibly more rational, beqause it 
is, in a great degree, abstracted from the Hindoo religion, and dependent 
npon ethics alone; upon principles which are universally admitted, which 
are immutable in themselves, and which cannot but be eternal in their 
duration. 

Whatever may be said by metaphysicians of the moral sense, it is plaia 
that good faith and fair dealing, are required by the institutes of all civi¬ 
lized people; and although there are offices, the performance of which, 
must depend upon the feelings, and the consciences of individuals—al¬ 
though duties must still be distinguished by those of perfect, and those of 
iini>erfect, obligation ; honesty and rectitude are enforced in all civil poli¬ 
ties, if they can he enforced by a legislative sanction. 

The merit of having been founders of their own jurisprudence, cannot 

denied to this people; and those who are at all conversant with the 
decisions of our own Courts, will acknowledge the analogy wlvich exists 
between some of their doctrines, and some of the texts which I have cited 
from the Hindoo law. W here this is no-t to be found, a comparison may, 
in several instances be made, without disadvantage to the Hindoos. 

But I must restrain myself, for it is not my pui'pose to run into a disser¬ 
tation. 

There are certainly extravagancies, although I have not brought thena 
forward, even in this part of the system,—but if a prevalence of common 
sense is to be discovered in the laws of the Hindoos, it must be sought for 
in that portion of them, containing the precepts by which dealings between 
one man and another, are to be regulated. 
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I ADD, and I trust I shall be thought excusable in doing so, this and 
the following chapter, to a work which has already been extended, very 
far beyond my original design. 

The materials of which these two chapters are composed, 1 got from my 
son Mr. William Hay Macnaghtm. He himself was their translator from 
the original Sanscrit, and the subject has never before appeared in the 
English language. 

Mr. Macnaghtcn made his translation from a celebrated commentary 
entitled the Mitacshara, composed by Vynyaneswara, w hose work is pre¬ 
ferred in the province of Benares, to all other law tracts. It is a commen¬ 
tary on the institutes of Vajnyawalcya, and that part of it, which relates 
to the law of Inheritance, has already been introduced to the English 
reader, by the learned Mr. Colebroolce. 

if any thing had appeared in print, from which a knowledge of forensic 
proceedings, and the Hindoo law relating to evidence, could be derived, 
I should not have thought myself justified in swelling the bulk of this 
book, by an addition of this, and the next, chapter. 

Out of the manuscript from which they are composed, 1 shall take no 
more than may be suflicient to convey a general notion of the subject. I 
shall omit the names of the numerous authors who are quoted as authori- 
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ties for the several doctrines contained in the work, and 1 shall abrul^’e 
the matter as much as possible, con«istently with ray wish of giving the 
reader a view of that system, which formerly might have been, but no 
longer is, necessary to be known. 

By some, these two chapters M'ill be deemed curious, and it may by 
them, be lamented that the translator himself, did not complete and pub* 
lish all that relates to judicial proceedings, as it is to be found in the Mi- 
tacshara. His competency to the task is well known, and his labour 
would have been cheerfully bestowed upon this subject, if he had not 
thought that it might be more beneficially applied to another. 

The translation from which these two chapters are extracted, is of com 
siderable length. Too long to be published entire in such a work as this, 
1 have therefore, in giving an epitome, done what I conceived to be best, 

The mode .of proceeding in various ordeals, has not been translated by 
Mr. Macvaghten, but I have endeuvourod to supply the deficiency by im 
formation from the Supreme Court Pundits. 'Hjcv Ipul recourse to theiy 
books upon the occasion, and although it would l)e too much to say, upi 
on any (question relating to Hindoo law, that the information of individu* 
als is to be relied upon implicitly, 1 believe the account given by these 
Pundits of the forms in question to he correct, for they delivered it at first 
from memory, and afterwards confirmed tlieir statement by a reference fq 
books of authority. 

Contradictions, I must leave others to reconcile as they can. Repetii 
tions, I have with a reasonable degree of care, endeavoured to avoid, and 
a distinction, will 1 believe, generally be found, where the same matteB 
jpay appear to be repeated, 

The protection of his subjects is the chief duty of a consecrated, an^ 
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Otherwise qualified, King.” “The King divested of anger and avarice, 
and associated with learned Brahmins, should investigate judicial pro¬ 
ceedings, conformably to the sacred code of laws.” “ A king co«- 
demns the innocent, and absolves the guilty, subjects himself to great dis^ 
grace, and goes to the infernal regions," 

“Persons who are versed in literature, acquainted with the law,addict¬ 
ed to truth, and impartial towards friend and foe, should be appointed as¬ 
sessors of the Court, by the King.” 

These assessors are to be three in number; but it has been declared that 
tlie number may be eitlier three, five, or seven. “That assembly in which 
seven, five, or three versed in religious and worldly duties pre¬ 

side, is equal to sacrificial ground." 

“ A King wim investigates together with his chief Judge, ministers, do¬ 
mestic priest, and assessors of the Court, according to law, shall attain 
paradise.” 

The difference here is that the Brahmins are not appointed, and the as¬ 
sessors are. Hence it has been ordained, “ A person whether appointed, 
or not, is entitled to furnish legal advice.” It behoves those who axe ap^ 
pointed officers, to oppose a King, proceeding illegally, after they have ten¬ 
dered true Counsel; by acting otherwise, they are culpable. “Those as-, 
sessors, who, follow a King, pursuing the path of injustice, become parti- , 
cipators in his act,” Hence it follows, that he should be remonstrated 
with by them. They, on the other hand, who are not appointed formally, 
become culpable by offering illegal advice, or withholding their Counsel, 
but not by omitting opposition. “ The assembly must not be entered,^ or the 
truth must be uttered^ for criminality attaches to him, who preserves silence, 
or speaks falsely.” 
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Some persons versed in trade, should also be called in to assist —A 
few merchants should be summoned ; men of good family and disposition, 
©f a respectable age, and good conduct, wealthy, devoid of envy or pride.” 

It has been stated that the King should investigate legal proceedings, 
but an alternative is propounded—■“ A Brahmin, accpiainted with all duties, 
should be appointed, and associated with the assessors, by a King, who is 
unable through want of leisure to investigate judicial proceedings.” 

He should appoint a Brahmin, endued with such qualities, as are de-, 
aeribed in the following text; “ Moderate, subdued, of a respectable famili/, 
impartial, temperate, firm, mindful (f futurity, virtuous, attentive, uninjlu'- 
enced by passion" 

If such n Brahmin is not to be found, the King may appoint a Kshetriya^ 
Ot Vaysia, but not a Soodra, 

Judges who act unconforraahly to the laws, in opposition to the sacred 
code, or otherwise improperly, under the influence of partiality, swayed 
by undue bias, avarice, excessive desire of gain, fear, or otherwise subdu¬ 
ed by the prevalence of their passions, are to be severally amerced in dou¬ 
ble the penalty incurred by the losing party ; not in twice the value of the 
thing in dispute; for were such the law, in actions relative to aduUery, and 
the like, there could be no fine, 

The specific mention of partiality, avarice, or fear, implies that the pe^* 
nalty does not extend to cases of error, or inadvertence, &c, 

i‘The King is superior to allj except Brahmins," From this itmustnof 
be inferred that Brahtiine are exempt from amercemerxt, for the text is in^ 
tended merely for the purpose of extolling the Bvahminical tribe. More* 
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over, it is ordained in the Sutra, six things are to be avoided by the King, 
acting with respect to Brahmins, Tho pimishment of flagellation, of death, 
of amercement, of banishment, of reprimand, and of confiscation ; but the, 
excepted person, “ must be eminently learned, skilled in toorldly affairs, in 
the Vedas, and Vedangas, intailively wise, loell stored with fabulous, and 
historical wisdom ; continually revolving these subjects in his mind, conform¬ 
ing to them in practice, instructed in the forty-eight ceremonies, devoted to 
the observance of his threefold, and his sixfold duties, and versed in the 
practice of temporal enactment? ” The pi^re order of priesthood, is not suf¬ 
ficient to exempt. 

“ When a person aggrieved by another, in a manner contrary to law, op 
approved usage, represents it to the King, or to the chief Judge, that re¬ 
presentation is termed the subject of ajudicial proceeding,” the component 
parts of a judicial proceeding are, the declaration or charge, the answer^ 
the deliberation, and evidence, and the decision and judgement. 

Allegations are two-fold; presumptive, and positive ; “Presumption may 
arise, from a person’s keeping bad company 5 and certainty, from some 
visible proof,” 

An allegation founded on certainty, is of two descriptions ; omission 
ami commission*, the first is thus exemplified, “ He has received gold, and 
will not restore it the other thus, “ He has forcibly seized my landor 
as it has been explained, “ He is unwilling to do justice, or, he has done 
injustice.'' 

Subjects of judicial proceedings have been propounded to be of eighteen 
ports. “The first, debt; the next are bailment, sate without ownership^ 

Concerns among partncrSf subtraction of whttt has been, given, non-payment 
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of wages, or hire, non-performance of compacts, repentance of sale or pur~ 
chase, disputes hetiveen master and servant, contests on houndaries, insultf 
personal or verbal; larceny, violence, adultery, the duties of man and wife, 
partition of inheritance, gaming and matches” 

These also are greatly multiplied by the diversity of claims; “ of these 
also, the distinctions are an Jmndred and eight fold; from the diversity of 
men’s claims, there are hundred ramifications,” 

“ Neither the King, nor his officers, must ever promote litigation, nor om 
any account neglect a law suit instituted hy others.” 

“ The King should thus interrogate a person coming before him (at 3- 
proper time, and in a respectful attitude) saying, ‘ Fear not O man, but 
disclose by whom, where, when, and for what cause, your grievance aris¬ 
es.’ He should then, in conjunction with his Brahmins, and assessors, 
deliberate upon tlie representation thus made, and should it appear rea¬ 
sonable, he shall deliver to the complainant a summons, or depute an offi¬ 
cer, for the purpose of citing the adverse party.” 

The King should not summon one intoxicated, deranged, or idiotic ; 
ov persons in grief, or servants. 

“ Nor a young wmman who is of inferior tribe, nor any woman born of a 
noble family, nor one lately delivered of a child, nor one of the highest 
tribe, nor a damsel. These are termed dependent on their relations.” 

But women upon Avhom their families are dependent, profligates, and 
harlots, tlrose who are expelled from their families or degraded, may be 
summoned.” ■ 


OF JUDICIAL PROCEEDINGS. 411 

“Havirg ascertained the time, place, and comirarative irrtportance of 
tlie charge, )he King may summon even those who are sick, causing them 
to be conveyed slowly in carriages.” 

“ A person being about to prefer a claim, may arrest his adversary 
(evading it, or not giving satisfaction in the matter) until the arrival of the 
summons.” 

“ Arrest is four-fold ; local, temporary, inhibition from travelling, and 
the pursuit of a particular occupation.” 

“ One who being arrested at a proper time, breaks his arrest, is to be 
fined; and one arresting improperly, is liable to penalty.” 

One desirous of celebrating his nuptials, afflicted with disease, about 
to perform a sacrifice, surrounded by difficulties, sued by another party, 
transacting the affairs of government, cowherds while in the act of tendr 
ing their cattle, husbandmen in the act of cultivation, artisans engaged iq, 
their trades, soldiers engaged in warfare, are not to be detained by order 
f pf the King.” 

“ He is guilty of officiousness who is neither brother, father, son, nor 
constituted agent of the party. Should he interfere, he is liable to amerce¬ 
ment.^’ 

“ What had been alleged by the Complainant must (the Defendant hav¬ 
ing appeared) be written in his adversary’s presence, and before his face. 
This must correspond with the original statement; if there be any variati¬ 
on, it may prove ftital to the cause.” 

‘‘A prevaricator, one who needlessly attempts to vitiate the proceed- 
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ings, OB« wlio floes not adduce his evidence, one standing mute, and one,’ 
who being summoned, absconds; are five persons who are to be nonsuited.” 

The Complainant’s statement, is to be taken down in writing, as well 
when the original representation is made, as upon the Defendant’s appear¬ 
ance; but after such appearance the complaint must be entered with all 
its particulars, that is, “ the thing, its quality, quantity, place, time, motive 
of forbearance,” &c. 

“That is termed a charge, or declaration, which is significant, techni* 
cally precise, comprehensive, iinconfiised, direct, unequivocal, conforma¬ 
ble to the original complaint, provable, uncontradictory, clear, susceptible 
of proof, concise, not deficient, not adverse to local and temporal usages ; 
comprising the year, season, month, fortnight, day, hour ; country, situa¬ 
tion, place, village; the complaint and its nature; the tribe, ai>pciu’ance, 
and age, of the adverse party ; the weight and quantity of the property iu 
dispute; the names of the complainant, and his adversary ; the names of 
their respective ancestors, and of the ruling kings ; the grievance done, and 
the names of the original acquirer, and grantor.” 


A specification of the country, the spot, &c. local circumstances, and 
of time, is requisite in cases of immovable property. “ The country, place, 
site, tribe, name, neighbourhood, dimensions, nature of the soil, the names 
of ancestors, and of former Kings. These ten should be specified in a suit 
for immovable property.’ 

Declarations should be rejected as mere semblances, if they are unna¬ 
tural, uninjtirious, unmeaning, frivolous, unsusceptible of proof, at vari¬ 
ance with possibility;” unnatural, as such a person has taken the horn of 
my hare; uninjurious, as such a person transacts business in bis own house, 
by the light of a lamp which burns in mine; unmeaning, not having any 
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sigiiific^tion, as the- unmeaning. connectibn, of letters ; frivolous, ^ this* 
Devadutta ^warbles a sweet song near my iiemse ; unsusceptible of proof, as 
Devadulta ridicules me by a supercilious look; as this cannot be proved it 
is deevoGA unsusceptible of proof, for from the momentary nature of the ac¬ 
tion, no witnesses can be procured, muQh less written evidence; and frpnv 
the trifling nature of the complaint, an oath cannot be resorted to.- At 
variance with possibility, as tliis dumb man cursed me. 

“That complaint which is prohibited by the government, or detipmen- 
tal to the interests of a city, or a country, or to the different trades people, 
citizens, villagers, and merchants, is pronounced to be inadmissible.” 

“ If one should allege such a one has borrowed silver of me at interest ? 
I have deposited gold with him ; and he has taken possession of my held 5 
such a declaration is good.” 

“The meaning of a declaration involving many issues, being inadmissi¬ 
ble, is, that the ti iaf of them all, is not to be entered upon at once.” 

The declaration may be amended until the ansAver is given in, but not 
afterwards, lest there should be infiuiteness. “ He may amend his de¬ 
claration until the answer is given in, but being stopped by the answer*, 
the corrections must cease.” 

“ If the Judges cause an answer to be given in, before the declaration, 
is amended, they incur the penalty prescribed for anger and avarice; and 
the King must investigate the claim, after having obtained a fresh declaiw 
Uonr 

“The answer of the party who has heard the declaration, must be writ¬ 
ten down jn presence of the plaintiff, 
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“The wise, have held that to be an answer, which embraces the declara* 
tion, which is solid, clear, consistent, and obvious,” 

A confessioHj a denial, a special exception, and a plea of former judge* 
ment, are the four sorts of answer." 

A confession is thus exemplified. The plaintiff declares, “ this person is 
indebted to me in an hundred pieces of silver;” the other answers, “it is 
true 1 do owe him that sum.” A denial is thus, “ I do not owe him.” A spe¬ 
cial exception is where the defendant admits the demand, and avoids it by 
pleading a general acquittance, or that he had received the money as a 
present. The plea of former judgement, is when the defendant asserts that 
the plaintiff has formerly made a complaint against him in the same matt 
ter which was dismissed. 

“That is not an answer which is dubious, not to the point, too confined, 
too extensive, or not embracing all parts of the declaration. That which 
is relative to other matter, incomplete, obscure, confused, not obvious, pS 
absurd, is a faulty answer.” 

Dubious, if in an action of debt (the plaintiff claiming an hundred su- 
vernas,) the defendant should admit that he is indebted either in the suiq 
of an hundred suvernas, or an hundred mashas. Not to the point, if in an 
action for an hundred suvernas, the defendant should admit an hundred 
panas. Too confined, if in an action for an hundred suvernas, the defen¬ 
dant should admit that he owes five. Too extensive, if in an action tor an 
hundred swrernas, the defendant should admit a debt of two hundred. 
Not embracing all parts of the declaration, if in an action for gold, cloth, 
and other articles, the defendant should admit the debt of gold, and no¬ 
thing else. Melative to other matter, if in an action for an hundred suver- 
ms, the defendant should answer that he had been assaulted by the Plain-* 
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tiff. Incomplete, not embracing the particulars of country, place, &c. as 
if in an action for the recovery of possession of a field, sf)ecifying it par¬ 
ticularly, the defendant should admit generally that he took possession 
of a field, without adding any specification. Obscure, ni an action for 
an hundred suvernas, the defendant should answer, “ Am I alone, in¬ 
debted to the man ?” Confused, as if in an action for an hundred suvernaSf 
the defendant should say that he received the money, but that he does 
not owe it. Not obvious, as if a person sued for a debt incurred by his 
father to the amount of an hundred suvernas, should answer “ by the in-» 
formation of the, receiver of the hundred from ray father, I know nothing 
of the suvernas f instead of saying, “ I did not learn from my father, that 
he had received the hundred suvernas” Absurd, as if the plaintiff should 
claim an hundred suvernas, alleged that he had lent it at interest and had 
received tlieinterest, but not the principal; and the defendant should an¬ 
swer, that he had paid the interest, but had not received the principal. 

“In one suit, the proof cannot rest on both parties, nor can both obtain 
judgement, nor can two answers be oflered at once.” 

But in an answer involving denial, and a special exception, the prdof 
will rest with both parties for “ it has been recorded that, in the case of a 
total contradiction, the proof rests with the complainant ;and in the case 
of a special exception, with his adversary.” Here then, the issues are op¬ 
posed to each other, in one case, as if in an action for an hundred suver-^ 
nas, and also for an hundred rupees, the defendant deny the first claim, 
and specially except with regard to the other. 

But in case of an answer involving a special answer, and a former judge¬ 
ment, the defendant must substantiate both; as if one should say, 1 receiv¬ 
ed the gold, but returned it ; and as to the silver, I was sued for it in a 
former action, and judgement was given against the plaintiff. 
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Ill an answer to a claim made for an hundred suvernas, an hundred ru* 
pees, and cloths ; a defendant may deny the first, plead an acquittance as 
to the second, and a former judgement as to the cloths ; fuid so with am 
answ'er, involving four pleas. These when brought forward all at mce, 
constitute an answer. 

In a case w'here two pleas apply to one charge, as if a person should 
charge another, alleging that he had, at a certain time, missed a certain 
cow belonging to him, which cow had subsequently been found in the de-? 
fondant’s house. The defendant may assert tliat the allegation isfalse and 
that the cow was in his house previously to the time when the complain¬ 
ant declared he had missed it, or that it had been born in his house. This 
should not be called a faulty answer, because it is calculated to rebut the 
charge. It is not a simple denial, as it involves a justification ; nor is it a 
, special exception, as it does not admit any part of the complaint. But it 
is an exculpatory negation, and the proof rests with the defendant, in con¬ 
formity to the rule prescribing that proof of justification depends on the 
defendant. 

♦‘When an ans>ver involves a denial, and a special plea, the special plea 
is to be first considered,” 

If a person being sued for an hundred pieces of money, shall admit the 
receipt, and plead re-delivery, and a former jtulgement, it is optional witfi 
tho defendant winch of the two pleas is to be first substantiated. 

After the answer, the claimant shall immediately reduce to writing the 
evidence by which his claim is to be made good. That person by whonj 
the affirmative is to be proved, is here understood by the term claimant, 

'That is called a judicial proceeding, which in the conflicting interest# 
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of mankind, furnishes a deeision founded on law and equity. It has four 
divisions, namely, the declaratory, replicative, probatory, and adjudicative, 
and is termed quadruplebut in the case of a confession, as there is no 
adducement of evidence, and as the claim does not require to be substan* 
tinted, there is no issue, and the proceeding has only two divisions. 

“ A person complained against, not having cleared himself, shall not re¬ 
tort, nor shall another charge a person, already labouring under a charge, 
jtior shall any thing foreign to the original complaint be introduced.” 

Retort does not apply to the plea of former judgement, as former 
Judgement is an exoneration of the party complained against, although it 
is, in some measure, a retort. The restriction is confined to a retort, not 
having a tendency to refute the allegation, 

^‘That man, who, forsaking his original claim, rests" on other grounds, 
^s.to be nonsuited, by reason of the confusion of his proceedings.” 

One who is nonsuited, is to be fined, but he does not therefore, forfeit 
all claim to the subject matter. 

A verbal error, is not fatal in civil actions. Should it appear in actions 
brought for seduction, for debt, or for landed property, the plaintifl'is to be 
amerced, but it does not annul bis claim.” From the specification of c*- 
vil actions, it is inferible, that in the case of a criminal prosecution, error 
is fatal. As if a man at the time of making bis original complaint, should 
assert that he had been.hicked on the head, and at the time of recording his 
charge should allege that he had received a blow of the fist on his foot. In 
this case he is not only to be amerced, but his cause is to be dismissed. 

In prosecution, for abuse, whether verbal or personal, and in assaults, 
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that is, attacks coftimitted with poison, or with offensive weapons, &c. re» 
crimination being allowable, the person complained against, may without 
having refuted the charge, recriminate his accuser. This is not donefof 
the sake of instituting two distinct proceedings, but for the purpose of ob¬ 
taining a mitigated punishment. 

“ It is a settled rule that the first aggressor, is the chief delinquent. He 
also is a wrong doer, who attacks in the second instance, but the punish¬ 
ment of the first will be the most severe. If there can be no distinction 
found between the parties, and the abuse, assault, or violence be simulta¬ 
neous on the part of both, their punishment shall be the same.” 

‘'A competent surety must be taken from each party for the satisfaction 
of the judgement.” If a party be unable to furnish a competent surety, 
he is to be guarded ; and at the close 6f each day, is to furnish wages for 
the payment of his guards.” 

In case of a denial by the defendant, of the plaintiff’s demand, if the 
plaintiff should prove his case, the defendant shall pay the amount claim¬ 
ed; and besides, a sum equal thereto as a fine to the king. The defendant, 
in this case, is said to make a false claim. 

If the plaintiff cannot substantiate his case, he is i\\e false claimant, and 
shall pay to the King, a fine equal to ttoice the amount of the sum which 
he had demanded. The defendant’s failure to establish his plea of special 
exception, or of former judgement, will subject him to the same penalty 
which he incurs by a failure to establish his plea of denial. In all these 
cases the defendant is said to be a false claimant, but in the case of con¬ 
fession by the defendant, there is no fine payable by either party. 

These rules relate to actions brought for the recovery of money only, 
they cannot apply to cases, in which there is no property demanded. 
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^rowi this i/junction, “ The claimant shall immediately reduce to writ* 
ilg his evidence of the thing to be proved,” it may be inferred, that, in the 
/elivery of aJi answer, some delay is permitted. 

/ f 

/ I' 

But an exception has been laid down, “In murder, theft, assault, and 
abu^; where a cow is the cause of action; slander, life and property, and 
women, here the cause is to be immediately tried; in other cases it is op¬ 
tional.” 


Sl 


3Iurder, by poison, or weapons, or any thing destructive of life. Theft, 
Im'ceny ; assault, and abuse ; attack either on the person, or clnaracter. 
Coics, milch cows; slander, an accusation tending to loss of property 
where either of these is in jeopardy. These are put in the singular num¬ 
ber,—ecomam, women of family, and slave girls. In the former case, cha¬ 
racter is involved ; in the latter, property, the cause shall be immediately 
tried ; the answer, is to be immediately called for, and no delay is to be 
allowed. Otherwise, in other cases, delay, in delivering the answer has 
been declared optional with the parties, or with the assessors and judges. 


“ One tcho is constantly shifting his position, who licks the corners of 
his lips, whose forehead sweats, and whose countenance continually changes 
colour ; one whose mouth dries up, and who faulters in his speech, who con¬ 
tradicts himself often ; one tvho does not look up, or return an answer, who 
contorts his lips ; one who undergoes spontaneous changes, whether mental, 
verbal, corporeal, or actual, such a person, whether making a claim, or giv- 
evidence, is esteemed false.” 

The changes above noticed are declared to establish, merely a probahb 
Jity of delinquency; not a certainty, from the dilficnlty of distinguishing 
between changes which have a cause, and those which are spontaneous, 
intelligent man, should declare by what they are occasioned ; but, even 
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this is not cause of failure. As people do not perform fune’Jal ceremonli 


on the appearance, or the probability of a person dying ; \so ip this m\ 



stance, althongli it should appeal’ probable tliat a pers 
claim, that circumstance does not occasion the loss of it. 


\ 


When two claimants come into Court together, and prefer a claim Vas 
if one person having obtained a field by gift, and having enjoyed it fW 
some time, and then, on an emergency, goes, with his family, to anotheiK 
part of the country ; and another person, having obtained the same field by 
gift, and having enjoyed it for some time, goes abroad ; afterwards, both 
returning, come into Court at the same time, and claim the field. In such 
a case who is to adduce the evidence? In answer to that, it is stated; 
“ Both having witnesses, the witnesses of the first claimant are to be ad¬ 
duced, but the first claimant failing, tlien the second claimant will adduce 
his witnesses.” By the first claimant, is meant, not the man who makes 
the first claim, but the person who claims the first occupancy. “ Where 
there are two claimants, to one cause of action, and each has witnesses, 
those of the prior claimant are to be examined.” This case being distinct 
from all others, has been provided for specially. 

If a wager won, be sued for, or if another demand be joined with one 
for a wager won, the party against whom judgement goes, shall pay a fine 
to the King, equal to the amount of tlie wager. If the plaintiff succeeds 
in proving the .wager lost to him, he shall recover it. 

“ The King shall investigate judicial proceedings in a land fide manner, 
rejecting inadvertencies ; but should the claim not be established accord¬ 
ing to judicial form, failure ensues.” 


It becomes the Judges and assessors, to use all means, gentle and other, 
to induce the parties to declare the truth; in which case, a d.ecision may 
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l»er passed without haviiig; recourse to witnesses, or other evidence. But, 
as it is impossible in every case, to decide according to certainty, a de¬ 
cision must be made according to the witnesses, or other evidence. This 
is the alternative. 

“ In a denial of utiofe than one ibritten claim, the King shall cause the 
defendant, should he be confuted in apart, to make good the 
of the claim, but that which has not been represented, should not be re¬ 
ceived.’* 

In a written allegation, comprising several claims, should the defendant 
deny the whole; for instance, in a suit for gold, silver, cloths, and other 
articles, should a proof of one part of this claim be made (the gold for in¬ 
stance) the King shall cause the defendant to make good the whole to the 
plaintiff, comprising the silver, and other articles specified. But that thing 
which has not been mentioned, at the time of making the first representa¬ 
tion, must not be recovered; as if the plaintiff should assert that he had 
forgotten a certain article, his assertion must not be attended to by the 
King. 

This is not merely a verbal distinction, because the defendant is proved 
to have been false in one instance, and therefore it is presumable that he 
is false in another ; and because the plaintiff is proved to have l)een true in 
one instance, therefore it is presumable that he is true in another. Hy the 
force of reasoning, therefore, or inference, as well as from the express words 
of the author, it is established that the whole should be caused to be paid* 

“ Inference, is the mode of discovering the truth ; relying on that there¬ 
fore, let a conclusion be formed.” “The King and his Judges are exone¬ 
rated from blame in such cases.” 


mtsr^y 


42 S of judicial proceedings; 

“In an action comprising many claims, the creditor shall recover that 
property only, to which he can establish his claim by witnesses or other 
evidence.”^— T/iis text relates to a son, or other heir, who is sued for a deH 
contracted hy his Jather, or ancestor. 

In this instance, if several claims be preferred against a son, or other 
heir, and he plead ignorance, he is not a denying party ; and if one part of 
the claim he established, he does not incur the imputation of falsehood, 
Hence, from the absence of denial, and the consequent absence of the re-, 
quired preference, the text concerning a denial in the case of several writ^ 
tbn claims, does not apply. 

In criminal prosecutions, if part of the charge be proved, by witnesses 
adduced to establish the whole charge; the whole charge is proved, because 
this alone is sufficient proof in such prosecutions. “ In cases of adultery,, 
murder, and theft, the whole charge is proved, should the witnesses adT 
duped depose to the truth of any part of it, 

“ A man may unhesitatingly kill a spiritual teacher, or a child, or an 
old man, or a learned priest, coming with a hostile intent, There is no 
guilt at all imputable to the slayer of a person coming with a hostile in¬ 
tent, whether overt or concealed, yhr wrath destroys ivrath. Let a man in 
battle, strive to destroy a person coming with a hostile intent, even though 
Ije may have studied the whole Vedanta ; by such an act he does not he-, 
come the murderer of a Brahmin," 

These are texts of the municipal code. “ Having slain a Brahmin un¬ 
wittingly, such is the prescribed expiation, but there is no expiation per¬ 
mitted for one who wilfully kills a Brahmin." But these extracts should 
not he quoted as conflicting instances of the'sacred and municipal codeSjj 
where the former should be held to prevail over the latter, 
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For as these two do not apply to the same subject, there is no opposi¬ 
tion, and consequently, no room to assign relative superiority. “ A Utah* 
min may take up arms in defence of religion ; so in self-defence, and in 
defence of sacrificial apparatus, in waiv and in guarding Brahmins or wo¬ 
men, one who lawfully kills another, is not blamable.” “ Lawfully kills, 
means “ kills with lawful weapons.” 

A pel son may slay a sjnritual teacher, or others, whose persons are 
exceeding sacred, if they come with a hostile intent~a fortiori, others. 
Prom the occurrence of the word “ or” in the preceding text, and the 
word “ even” in a former one, prefixed to “ though he may have studied 
the whole Vedantaf it is not intended positively to assert that spiritual 
teachers and the like may be slain. The meaning may be gathered from 
the text of Soomuntoo “ There is no crime in killing any one coming with 
a hostile intent, except a cow, and a Brahmin^ And in the text ofMetm, 

“ A man must not slay a spiritual teacher, an expounder of science, a 
father, or mother, Brahmins, or cows ; all these are sacred.” 

Ihe text, “There is no crime in killing any one coming with a hostile 
intent, &c. must be applied exclusively of Brahmins and the like. 

“ An incendiary, and an administerer of poison, one attacking with a 
murderous Aveapon, a robber, one who usurps the field, and one who car¬ 
ries off the wife of another; these six, are denominated hostile aggressors. 
One intent on destroying by sword, poison, or fire, one who has lifted up hi^ 
hand in a threatening manner, one who destroys by means of incantations, 
a public slanderer, an adulterer, a malicious detractor; these, and others 
of the like description, are to be considered hostile aggressor’s. Such is 
the general definition of a hostile aggressor.” 

Hence rt follotv s, that Brahmim and the like, being hostile aggressors; 
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are to be opposed by a person, not meditating: their destruction, but for 
the sake of preserving himself. Should death ensue, unintentionally, ^ 
slight expiation must be performed, but the King does not award any pu-. 
nishinent. 

Of the eftect of possession it is said, “Loss 9.corues to him, who for 
twenty years, observes his land enjoyed by another witl^out interfering 
and in the case oi movahle property for ten years.” 

It may be objected that twenty years’ possession, cannot create proprie^ 
tory right, hecunuG proprietory right cannot arise from wora-mtmM/j/ww; 
as non-interruption has not been recognized either in practice or theory, 
(like gift or sale) to cause a transfer of right; and that possession, being 
merely evidence of right, cannot create the thing to be proved ; and more¬ 
over, that it is not included among the causes of proprietory right, such ai^ 
inheritance, purchase, &c. as detailed in the following text;—“ An owner 
is by inheritance, purchase, partition, seizure, or finding ; acceptance, is fop 
a Brahmin an additional mode; conquest, for Cshatrya; gain for a 
sya or Soodra” These eight, Gautama has declared to he causes of right, 
but he has not enumerated possession; therefore it is not proper to affirm 
that twenty years’ possession, is a mode of creating proprietory right; and 
as the causes of inferring proprietory right, are facts of worldly concern, it 
is incorrect to infer them solely, from a passage of scripture. 

“ He who enjoys without right, even for many hundred years, the ruler of 
the earth should inflict on that sinner the punishment of a thief.” To as¬ 
sert therefore that simple possession confers aright of property, would be 
inaking an assertion contrary to this text. 

“ In possession of cattle, male or female, and slaves, &c. force npistnot 
'Le psed either by the ac<juirer, or his son. This is the established rule ^ ^ 
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atid besides, loss cannot accrue from open possession, because it is not, a 
cause of loss. 

It must not be supposed, that the exception in favor of the greater vali¬ 
dity of a prior act, with regard to mortgage, gift, and sale, is intended to 
unply the greater validity of the posterior act in a ease of this description, 
provided, that in the instance of landed property, there have been twenty, 
and in that of personal property, ten years’ possession; because in such 
acts (mortgages and the like) no subsequent transaction can really take 
effect—*' A person is entitled to mortgage, give, or sell his own property, 
but he has no proprietory right over things already mortgaged, given, or 
sold.” A penalty is propounded for the gift and acceptance of a thing, 
where there is no ownership—“ He who receives a thing which ought not 
to be given, and he who bestows it; both these are to he punished as 
thieves, and anierced in the highest penalty.” 

Nor is the remedy lost. The loss of remedy is indeed declared, in cas¬ 
es of indifference, without good cause; but the ])roperty itself is not lost. 
“ Jnfiri/ toill accrue to the suit after the e.xpiration of the limited period, 
where a person has practised indifference, and remained passive. So also, 
#‘if the property of one, who is neither an idiot, nor a minor, be, enjoyed, 
injury will accrue to tlie suit, and the possessor will have a title to the pro~ 
perty "' The injury to the remedy, is here intended, and not to tlie ri^ht. 
It happens when the possessor puts in this plea, “ the plaintiff is neither 
an idiot, nor a minor. In his presence, I enjoyed the property for twenty, 
years without interruption. Had I unjustly got possession of the property, 
why did he remain passive all this time? To the truth of this assertion I 
have many witnesses.” In this instance the plaintiff toill be unable to re* 
ply, but his property is not therefore, necessarily lost, as appears from the 
text; “The King shall investigate judicial proceedings in ^ bond fide va-atx* 
ner rejecting inadvertencies,” &c. This is the correct interpretation. 
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It mast not be supposed, that as neither the loss of tlie right, nor the 
remedy ensues, the text above quoted, merely intends an injunction not to 
remain passive, as a person looking on, and not interfering, might be in 
danger of losing his remedy ; for had it been merely intended to convey art 
injunction against remaining passive, it would have been idle to define a pe¬ 
riod of twenty years ; in as much as there is no reason to apprehend loss 
accruing on simple possession for any period within the memory of man. 
If it should be asserted that the definite period of twenty years has been 
used to obviate any error in the original title deed, according to the text; 
“ He, who by virtue of any title deed, enjoys the property of a competent 
person for twenty years, the title deed is incontrovertible after that peri¬ 
od;” this also is denied, because the construction will not hold good m> 
the case of mortgages, boundaries, &c. as tite capacity of obviating any er¬ 
rors in the title deeds, does not apply to such cases, according to the text. 
“ The ascertained enjoyment of a mortgage for twenty years, in virtue of 
a title deed, must be upheld, if such title deed be unexceptionable.” Af¬ 
ter the decision of a boundary dispute, a document defining the bounda¬ 
ries, must be granted ; any errors which tliat contains, must be excepted 
to, in the course of twenty years ; and the same rule applies to ten years^ 
possession of personal property. 

The loss of the profits accruing from the real and personal property, is 
here intended. Not the loss of the remedy, or of the right. So that the 
meaning is, that although the rightful owner regains his field, after twenty 
years’ uninterrupted possession by another, yet he loses the intermediate 
profits. This interpretation is conformable to the express words of the 
text ; and is inferible from the fault of the owner in remaining passive. 

But if the possession had been in his absence, he regains the profits 
also. 
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It is true, that it may be considered improjier to propound a loss of ac¬ 
cruing profits, because the right to them also exists ; but this can only 
apply where the profits remain essentially in statu quo ; as for instance, 
in the case of betel-nut, and bread fruit plantations, if the fruit be forth¬ 
coming, as well as the frees which yielded it ; but where, from the con¬ 
sumption of the produce ; there is. an essential destruction of the profits, 
there the right to it also, is destroyed. 

“ He who enjoys without right for many hundred years, the ruler of the 
earth should inflict on that.sinner, the punishment of a thief.’' From this 
text it appears, that as, in cases of theft, the amount of the property (un¬ 
duly appropriated) is to be computed and restored. The rule declaring 
loss after twenty years, is an exception to the text. But even after twen¬ 
ty years, punishment is to be inflicted, from the possession being unlawful j 
an(J because there is no exception to this part of the te^^t. 

Hence, it is established, that from the fault of the owner, consisting in 
bis indifference, and from the express words of the text, after the expira¬ 
tion of twenty years, he cannot recover the produce consumed ; and tlip 
spnie rule aj»plies to personal property enjoyed for ten years. 

An exception to this rule, is now propounded ; “ except property con¬ 
nected with pledges, boundaries, deposits ; and of idiots, and minors ; 
and except specified deposits, and the property of kings, women, and 
learned students.” 

A pledge, a boundary, a sealed deposit. These l/einff joined fom the 
lyhiral pledges, boundaries, and sealed deposits; an idiot and a minor ; 

' these terms being compounded form the dual number, idiots and minors. 
'The property of pledges, boundaries, sealed deposits, and the property of 
idiots and minors. Sealed deposit, is that which is committed to the care 
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ftf anotlier, n ithont any description of its quality or quantity—“ That pro¬ 
perty, which through confidence, is unsuspectingly delivered, is caHed by 
the legal term of sealed deposita specified deposit is any thing formally 
delivered. 

The King shall cause the usurper of pledges, kc. to restore the proper¬ 
ty to the rightful owner, and to pay a fine equivalent to the value of that 
property, or correspondent to his ability. In the case of mortgages, and 
the rest, down to the case of the property of learned students, he, who by 
virtue of long possession, usur|>s them, should be made to restore the pro¬ 
perty to the rightful owner. This is merely a repetition of the former text ; 
and the rule respecting the payment of a fine, equivalent to the value of th« 
property Usurped, is a new provision. 

Where, in the case of usurping lands, houses, &c. an equivalent fine 
may not he possible; reference must be made to the penalty hereafter pro¬ 
pounded, for a removal oflaudmarks, and an invasion of boundaries. If 
on account of the great wealtli of the usurper, his arrogance would not be 
Subdued by the payment of an equivalent fine, heunust be amerced accord¬ 
ing to his ability. He inust he made to pay so much, as is sufficient to sub¬ 
due his arrogance. “ It has been declared that a fine is levied for the pur¬ 
pose of correction, and by that tlie arrogant must be subdued.” Hence, 
it would appear, that the purpose of a fine is entirely penal; but where 
the offender has Wot property equivalent to that usurped, he must be 
amerced in such manner as may subject him to distress. 

Where a person is an absolute pauper, correction must be accomplished 
by way of reprimand, corporal punishment, &c. So saj'^s Menu, “ Recourse 
must be had, in the first instance, to remonstrance, in the second, to repri¬ 
mand, in the third, to fine, and in the fourth, to corporal punishment.” 
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Corporal punishment, or that which is inflicted on the person is declar¬ 
ed to be ten-fold; and to apply to all but Brahmins —“ Menu, son of the 
self-existent, has declared ten places of punishment, for the three lower 
tribes, but the person of a Brahmin, is inviolable. The part of generation, 
the belly, the tongue, the two hands, and fifthly, the two feet, the eye, the 
nose, both ears, the property, and oU»er parts of the body.” It should be 
observed that punishment is to be inflicted on the oflending member. 

The other methods, are an imposition of labour, or a commitment to 
prison, as has been propounded ; “ a person, proved to be a pauper, should 
be compelled to work at his proper occupation; and, if unable, should, 
with the exception of Brahmins, be committed to prison. 

A Brahmin, being destitute of property, should suffer dismission from 
office, &c. “ Should he be a delinquent, the pimisliinent of dismission from 
office, of reprimand, of expulsion, and of branding, should be had re¬ 
course to.” 

“ Corporal punishment, deprivation of property, banishment, and brand¬ 
ing, are the stated punishments; mutilation is propounded, as punishment 
for the highest offences ; these are declared to be the general punishments.’* 
Having premised this, he proceeds ; “ all these apply to a Brahmin, ex¬ 
cept corporal punishment. A Brahmin must not be corjmrally punished.’* 

The imnishment of ignominious tonsure, may be had recourse to; of 
banishment from the city ; of setting a disgraceful mark on the forehead; 
and of exposure on an ass. 

Particular rules have been specified for branding. “ For defilement of 
Ins spiritual teacher’s bed, the mark of a Avoman’s generative parts ; for 
drinking spirituous liquors, the mark of a Avine flaggon ; for theft, the fopt 
of a dog; for the murder of a Brahmin, the figure of a headless mani’’ 
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BiJt the text of ApastumJm, directing that a Brahmin shall be deprived 
of visioh, must be interpreted to signify, that, at the time of banishment 
from the city, a cloth should be bound round his eyes, and not that his 
eyes should be extracted, because such an interpretation would be in con¬ 
tradiction to the texts of Menu and Gautama; “ The person of oBrahmm 
(s inviolable.” “ There is no corporal punishment for a Brahmin’' It is 
needless to expatiate further on this question. 

' Of possession without title. Possession has been declared to be evi¬ 
dence of right, from its being a consequence of it. Should it be objected, 
that possession cannot afford evidence, because possession may exist 
without being a consequence of right, it is admitted in reply ; “ A title is 
more powerful evidence, than possession, unaccompanied by hereditary 
succession. 

A title, arises from gift, sale, or other cause of right. That is more 
powerful, or more weighty evidence, in the establishment of right, because 
the possession is dep.endmt on a title. Nareda has said, “Possession, with 
a clear title, affeu'ds evidence ; but possession constitutes no evidence, if 
pnaccornpanied by a clear title ; nor is a title established from mere pos¬ 
session, because posijiession of another s property, may be obtained by usur¬ 
pation, or other unjustifiable means.” Hence it has been declared, that 
“he who simply pleads possession, but no title, in consequence of proving 
(Buch false possession, is to be considered a thief,” 

' But it is now declared, that possession is evidence, when accompanied 
by the five following conditions; a title, length of time, continuity, non-in- 
pierruption, and the knowledge of the adverse party. “ Possession is five¬ 
fold, tilled, long, contiwuous, uninterrupted, and known to the adverse party. 

By propounding an exception in the case ot possession^ accompanied 
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jby’ hereditary succession, it is demonstrated, that possession, even indepen- 
dent of a title, may he evidence of right. The connection ot the sentence 
is as follows ; a title, is weightier evidence than possession, provided that 
possession is unaccompanied by hereditary snccession; that is, the conse¬ 
cutive enjoyment of three ancestors. That again, is weightier than a title, 
because, it affords evidence, independen tly of a title. 

But it must he understood, that it is independent 0/ production o/a 
title, and not independent of its existence; for, its existence is inferibU 
from that possession. 

The exception in favor of hereditary succession, applies to a case be¬ 
yond the memory of man; and the text showing the superiority of a title, 
intends a case witliin the memory ot man; because, in cases falling within, 
tlie memory of man, as it is practicable to produce a title ; if such title is 
not produced, it is certainly inferible that it never existed, and, conse¬ 
quently, in such cases, the evidence of possession, is dependent on the produc¬ 
tion of a title ; but, as from the non-production of a title, in cases extend¬ 
ing beyond the memoiy of man, it is impossible to be certain of its non-exist¬ 
ence; possession, accompanied by hereditary succession may be evidence,, 
in such cases, independently of the production of a title. 

It has been clearly laid down by Catyayana.—“ In cases falling within 
the memory of man, possession with a title, is admitted as evidence. In 
cases extending beyond the memory of man, the hereditary succession of 
three ancestors, is admitted as evidence, even though the title be not pro¬ 
duced.” 

The period of one hundred years is defined to be within the memory of 
6ian from the text—“The age of man extends to one hundred years.” 
Therefore possession, for upwards of an hundred years ; hereditary, unin- 
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terriipted, and falling under the observation of the adverse party, confei’9 
a right, as it forms a presumption of its being in consequence of a title. 

But m the Case of possession extending even beyond an hundred years, 
or the ihevnory of man, possession is nO' evidence, if there be traditional 
proof of the want of a title. On this is founded the rule—“ he who en¬ 
joys without right, for many hundred years, the ruler of the earth should 
intlict on that sinner, the punishment of a thief.” “ The first occupant, 
must prove the gift, or other title ; and his successor, possession with a ti¬ 
tle.” Hence it follows that the text, “ He who enjoys,” &c. must extend 
indiscriminately to all cases of unauthorized possession. 

“ That which is held without an apparent title by three ancestors,” must 
be interpreted to mean, without a demohslrable iille, not without the exist-’ 
ence of a title ; for it has already been declared, that right does not ac¬ 
crue, even from the occupancy of centuries, without the existence of ^ 

title. 

It has been shown that possession, when accompanied by a title, affords 
evidence of right; but lest it should be supposed that a title, without re¬ 
ference to possession, affords equal piroof; it is declared, “ where there is 
not the least possession, there a title is not sutheient.” 

Gift, consists in the relinquishment of right by one man, and the crea¬ 
tion of it in another. A right in the donee is completed by acceptance of 
the gift, and not otherwise, ^ 

“ He, by whom a title has been obtained, must produce it when impugn¬ 
ed, but his son and grandson, need not; for thein, possession is sufficient 


evidence.” 
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Possession is strong evidence in favor of the second, and stronger in 
favor of the third, party. But here also a distinction must be made; al¬ 
though in the case of all thret, the property is lost by the non-production of 
a title; yet, there is a difference in the penalty. It has been de¬ 
clared, that “ he, by whom title has been acquired, is subject to penalty in 
case of not producing it; but not his son, or his grandson; though the 
possession of these two also, is forfeited.” 

“The cause of a litigant party, who dies pendente lite, must be taken up 
by his son. Possession will not decide this suitso that it is an esta¬ 
blished rule, if a litigant party die, while the claim is pending, the suit is 
not thereby determined. 

This is an established rule ; a judicial proceeding having been decided 
by persons specially appointed by the ruler, if a litigant fancy himself ag¬ 
grieved, an appeal cannot be preferred from them to a community ; nor, 
having been decided by a corpmunity, to a corporation ; nor, from a cor¬ 
poration, to a family; but having been decided by a family, an appeal may 
be preferred to a corporation ; and by a corporation, to a community; and 
)[>y a community, to persons specially appointed by the King. 

It has been declared by Nareda, that after a case has been decided by 
persons specially appointed by the King, an appeal may be preferred to 
the King himself. “ Families, corporations, communities, and persons 
specially appointed by the King; these are the tribunals for judicial pro¬ 
ceedings, .and their relative consequence, is in their consecutive order; a 
case on which a wager has been laid, on the result having been appealed 
to the King, and having been decided by him, in Council, and in presence 
of the authorities who tried the case, the unreasonable appellant must be 
amerced, if he be cast; bat, if he succeeds, the judicial authorities must 

pe amerced.’’ 
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Next is propoonded an instance, in which tlie decrees of all authm^ 
ties, are liable to reversal. “ He shall reverse cases decided by compul¬ 
sion, by fear, by women, at night, in the inside of a house, abroad, and 
those brought forward by enemies.” 

- ** An act performed by one intoxicated, or deranged, or diseased, or 
distressed, or a minor, or compelled, or without interest, &c. is not valid. , 
Deranged, disordered in any of the five modes ; by a prevalence of phlegm, 
or of wind, or of bile, or under a morbid influence, or possessed by an evili 
spirit. It has been established by those versed in judicial proceedings, 
that the act of him will not be attended to, when it is in opposition to the 
usages of the city, or country, as appears by the text—“That act, which 
is in opposition to the usages of the city or country, and that act which 
has been prohibited by the ruling power, have no validity.” 

“ In a dispute between tutor and pnpil, father and son, husband and 
wife, master and »\aiyG, a judicial proceeding cannot be entertained.” This 
is not intended to exclude them altogether, from legal redress, because 
even between them, judicial proceedings are allowable. 

A pnpil must be corrected withovtt chastisement; but if this be imprac¬ 
ticable, recourse must be had to slender rods composed of strings or cane, 
and the King will punish one using other instruments than these. 

“ In a famine, for the preservation of the family, or at a time when a re¬ 
ligious duty must indispensably be performed, or in sickness, or during 
restraint, or confinement in prison, or under corporal penalties, the hus¬ 
band, being destitute of other funds, and therefore taking the wife’s pro¬ 
perty, is not liable to restore it.” From this text, it appears, that, if wider 
other circumstances, the husband makes away with his wife's property, and 
being required to refund, and possessing assets, refuses to do so, then a, 
judicial proceeding may be entertained between husband and wife. 
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Whatever slave may rescue his master; from imminent peril, shall be 
emancipated, and shall receive a son’s share of the inheritance.” From 
this text of Nareda, it appears that there is no bar to the institution of a 
judicial proceeding by a slave against his master, refusing him emancipa¬ 
tion, and a share of the inlieritance. 

Notwithstanding the following text of Nareda; “ A judicial proceed¬ 
ing, instituted by one, against many, by women, and by a slave, is to be 
rejected by the legal authorities.” Still a judicial proceeding of one, with 
many, on account of the same matter, may be entertained, as appears from 
the following, and other, texts—“ He, who usurps the property of many, 
he who breaks an agreement entered into with many, and he who has been 
lassaulted by many,” &c. The meaning must be, that a judicial proceed¬ 
ing cannot be entertained between one and many, on account, of different 
matters, at the same time. 

'Women also, who are independent, such as milk wom.en, .and wives of 
vintners, may institute judicial proceedings, Ihe exception refers to res¬ 
pectable married women, whose husbands are alive. From thejr pover’tirre, 
they cannot sue inclependently. 

Trove property is to be restored by the King, to its owner •, but, if He 
fails to identify it, he shall be amerced in an equivalent peixalty. 

The rule for the restoration of trove property, is here specially propound¬ 
ed, because finding has been already enumerated among the causes of pro¬ 
perty ; and therefore property, would otherwise in this instance, be conse- 
queutly established., 

. ^ Trove, or. waif property, having been recovered by toll keepers, or 
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police officers, the rightful owner will recover within one year, after which 
it escheats to the King.” 

Menu has extended the limitation to three years. “The King shall 
keep property lost by its owner, three years. The rightful owner, will re¬ 
cover it within three years \ after which time, the King will take 
Bence it would appear necessary to keep it in deposit for three years. 

If the rightful owner appear within a year, he will recover the wholes 
“ Obeying the dictates of virtuous sages, let the King deduct from trove 
property, a sixth, a tenth, or a twelfth.” Whence it is inferible, that if 
the owner arrive within a year, the whole is to be restored. If in the se¬ 
cond year, a twelfth v in the third, a tenth; and in the fourth, a sixth, is to 
be deducted. 

The King is to give a fourth of his own share, to the finder. “ The King 
is to keep in deposit unclaimed trove property, for a year; aftertvards a 
fourth shareof it, goes to the finder, and the King takes the rest.”— Gotama. 

The use of the word “ year” here, in the singular number, is not intend 
ed to confine the period to one year; as is evident from the text “ The king 
shall keep property lost, in deposit for three years and the conclusion of 
the text—■“ after which the king shall take it merely intends that should 
the owner not appear within that period, the King is at liberty to use it; but 
should the owner subsequently appear, the King, having deducted his ewa 
share, shall restore to the owner a sum equivalent to the property consumed^ 

The rules above recited, relate only to gold, and similar valuables; but 
the rules relative to stray cattle, will subsequently be propounded, under 
the texts—“ He shall pay three jpttn* for an animal with unclovcn hoofs,” Ac. 
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Next is propounded the law relative to gold, &c. long buried in the 
earth, and usually called treasure. 

“ A king, having obtained treasure, shall bestow half of it upon Jirah- 
tnins, but if a learned Brahmin be the finder, he is to leeep the whole. If it 
be found by any other person, the King is to keep it, giving one-sixth to 
the finder. Bat he, not having represented the finding, and it having been 
discovered afterwards, the King shall cause him to relinquish the whole, 
and amerce him.” 

If a learned Brahmin, that is, a priest versed in scriptural lore, and of 
good conduct, find the treasure, he shall keep the whole; because, he is the 
chief being in the world. 

Stolen property is next spoken of. “ The King must restore to his sub. 
jects, property stolen from them ; not restoring it, he incurs the sin of the 
thiefnot restoring it, the sins both of the robber, and the person robbed, 
devolve upon him. Menu has said ; " Stolen property must he re.stored 
by the King, to all descriptions of persons. The king consuming it him. 
self, acquires the sin of a thief.” 

“ Having recovered stolen property, he (the King) must restore it, to its 
^right place, or he must pay out of his treasury.” ” If he be unable to re- 
cover the stolen property, the King, so incapable, must restore it, (its va¬ 
lue) out of his own treasury.” 
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EVIDENCE is said to consist of documents, possession, and witnesses. 
In the absence of all these, a divine test is prescribed. 

Evidence is that, by which a matter is established, or decided. This is 
two-fold, hnnmh, and divine. Human evidence, is three-fold; documents, 
pcssessiQn, and witnesses. Such is the opinion of eminent sages. Docu¬ 
ments, are of two sorts, official, and private; possession, implies manifest^ 
pccupancy; tvitnesses, will be treated ot hereafter. 

Should it be admitted, that documents and witnesses, from their con» 
nexion M'itb language, and their capacity of verbal expression, maybe evi--; 
dence; but at the same time, contended that possession cannot be evidence^ , 
from the absence of this capacity; it is answered, that possession when 
joined to certain conditions, furnishes presumption, or inference, because, 
it leads to a presumption of the existence, from its being a consequence, of 
purchase, or other means of proprietary right; or front its not having any 
independent existence, such right is inferred. 

In default of documents, and the other two descriptions of evidence, a" 
divine test, the nature, and distinctions of which will be treated of hereaf¬ 
ter, is propounded, as another species of evidence to he resorted to, with 
due attention to tribe, place, and time^ This fact is ascertained from the 

text_“ In the absence of all these, a divine test is prescribed;” and also 

from the nature and distinction of a divine test as evidence, having been 
lleclared in the different codes. 
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“When one adduces human evidence, and the other appeals to a divine 
testj the kini^ will, in this instance, proceed to examine the human evi-^, 
deiice, and will not have recourse to the divine test.” 

Moreover, where there is human evidence to establish the principal paVt 
of a claim, there also recourse must not be had to a divine test ; as in the 
case of a denial of a claim of a debt of one hundred pieces of silver bor¬ 
rowed with interest, should there be witnesses to prove the delivery, but 
not the amount of it, or the rate of interest specified, and the claimant 
should offer to prove these facts by divine test, Ijere also notwithstanding 
the rule regarding partial proof, a divine test cannot be had recourse to, 
for the purpose of establishing, either the amount of the debt, or the spe¬ 
cified interest. 

“Where human testimony is applicable to even only one part of the 
case, that is to be received in preference ; and recourse must not be had 
to persons willing to establish the whole case by supernatural means.” 

“ In the case of a Capital offence committed in a desert, in an uninha¬ 
bited place, at night, or in the interior of a dwelling ; and in the case of a 
denial of a deposit, divine test must be resorted to.” 

This also is applicable only to the absence of luunan testimonv. Hence 
it follows, that a decision by divine test, is allowable only in the absence 
of human evidence. This is the general rule ; an exception to it will su,b-' 
sequently be shown. 

“ In the investigation of a capital offence, or assault and battery, and in- 
all cases of violence commuted long agOf loth toilnesses, and divine test, 
may be had recourse to," 
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“ The proof of estafcHshed custom among people of the same township, 
or tribe, depends on documentary evidence. There neither divine test, nor 
witnesses, are available.” 

So also, in cases relating to pathways, roads, enclosures, and water 
courses ; possession affords the weightiest proof. There, neither divine 
test, nor witnesses, are available. 

In cases relating to the payment, or nonpayment, of wages, betw een 
master and servant, to, the non-delivery of an article sold, or the non-pay¬ 
ment of the price of an article delivered ; or wlien a dispute arises con¬ 
cerning wagers laid at dice, or with sporting animals. In all these cases, 
the evidence of witnesses must be resorted to, and recourse, inust not bc> 
had to a divine test, or to documents, 

In answer to the question proposed, to which of the two parties willtha 
greater weight attach, when each adduces eyidence, uudistingujshable in, 
point of preference, the one asserting a prior, and the other a posterior, 
claim ? It is declared, “ In civil suits generally, t\\e posterior act, is 0 /the 
greater validity," 

Thus if one party proves a loan, by its delivery, and the other pleads 
that he ow es nothing, on account of repayment; here in these two acts of 
delivery, and repayment, both being established by evidence, the repay¬ 
ment is of greater validity, and the party who pleads the acquittance ob¬ 
tains judgement. 

So also, if a person having borrowed one hundred pieces of money at 
per cent, should , at a subsequent period j agree to pay three per cent, and 
there being evidence of both engagements, that fbr three is oftlio 

greater validity, from its having occurred at a posterior date 5 and becausejj 
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vi cre it not to supersede the i)rior act, it would be inoperative. It has 
luoreover been declared, “ A posterior act, not superseding a prior one, 
has no relevancy.” 

An exception to this rule has been propounded^—“ In cases of mortgage/ 
gift, or sale, the prior act is of the greater validity.” In these three instan¬ 
ces, the prior act is the moi'e valid, as, if a person having mortgaged a piece 
of land to one person, for a valuable consideration, should subsequently 
niOJtgage the same piece of land to another, for a valuable consideration, 
the right will be with the first mortgagee, and not with the second. So also 
m the cases of gift and sale. 

The nature of oral evidence, is now to be declared. A witness may be, 
either from seeing, or hearing, as has been declared hy Menu; “ Evidence 
of what has been seen, or of what has been heard, is admissible. Wit¬ 
nesses are two-fold ; a witness appointed, and a witness imappointed ;'aa 
appointed wimess, is one nominated to give te.stimony; an imappointed 
witness, is one not so nominated.” 

The appointed witness again, is divided into five classes j and the un.- 
appointed, into six; making in all, eleven distinctions, as has been declar¬ 
ed by JSareda; “Eleven descriptions of witnesses are recognized by the 
learned in law.’ Their distinctions also, been declared by him; “A 

witness by record, by memory, by accident, by secrecy, and by corrobo- 
yation.” 

The nature of a witness by record, and the rest, has been defined by 
(■'Oiyaydtin f One bi ought by the claimant himself, and whose name is m- 
eerted in the deed, is called a witness by record.” “The witness, who 
for the purpose of givmg greater publicity to a transaction, repeatedly ob, 
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$eryes upon, and has been reminded of it, is termed a witness by memory 
He, who fortuitously arrives at the time of a transaction, and is citecjl as a 
witness, is termed a witness by accident. A distinction has been pro¬ 
pounded between these two descriptions of witnesses, although they are 
both unrecorded^—“Two witnesses for the substantiation, are termed, un¬ 
recorded yone, intentionally brought; and the other, accidentally coming.” 
One who standing (Toncealed, is caused by the claimant to hear distinctly 
the defendant’s words^ for the purpose of establishing the allegation, is 
termed a witness by secrecy. One who subsequently confirms the testi¬ 
mony of witnesses, whether his information be mediate, or immediate, is 
termed a vvitness by corroboration. 

Nareda has defined the six descriptions of unappointed witnesses—A 
Townsman, a Judge, a King, one authorized to manage the affairs of the 
parties, one deputed by the claimant; and (in family disputes) persons of 
the same family.” Here the term “ Judge,” is intended to include scribes 
and assessors, from this verse, “ when a king investigates a suit, the wit¬ 
nesses are declared to be the scribe.s, Judge, and assessors, in succes¬ 
sion.” 

He next declares the qualification, and number, of witnesses-—” Religi¬ 
ous, generous, of honorable family, addicted to veracity, lovers of virtue, 
candid, having offspring, wealthy, conformers to traditional and written 
law ; and in number three, are to be considered witnesses, according to 
tribe and order, or indiscriminately.” 

Jieligioiis, addicted to piety ; generous, habituated to making gifts ; q/* 
honorable family, descended from a noble stock ; addicted to veracity, ac¬ 
customed to 8j)eak the truth ; lovers of virtue, not preferring their temporal 
interests caadeV/, not deceitful; having offspring, having sons \ wealthy, 
possessing much gold and other property ; conformers to traditional, and 
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virittefi Zrtto, punctaal in the performance of indispensable and enjoined 
ceremonies. 

Such persons, being three in number, are to be considered witnesses ; 
three, that is, a number not less than three. There cannot be less than 
three, but any number above that, is optional. Such is the meaning. 

According to trihes, that is, not differing in tribe. Tribes, such as the 
jUiloordhabushiklas, and the like, whether in the direct, or inverse order. 
Tims Moordhabushilctas are witnesses in the cases of Moordkabushiktas. 
So also in the cases of Ambushthas and others. Order, the Brahminical 
order and the like. Thus Brahmins, of the qualification and numbers 
above mentioned, are witnesses for Brahmins, and the same with Kshe- 
tr^as and the rest. So also women, should be made witnesses for women, 
as Menu has said, “Women, should replarly be witnesses for women.” 

Private* documentary evidence is now treated of. This is of two des¬ 
criptions ; prepared by the party himself, and prepared by others ; but 
that which is prepared (written as I suppose) by the party himself, re- .. 
quires no witne§ses. That prepared by others, requires witnesses. The 
mode of proving* these two, depends on local, and peculiar usages, as 
Nareda has said, “ Documentary evidence, must be considered two-fold, 
pve|)ared by oneself, or others ; requiring, or not requiring, witnesses. The 
pstablishraent of their validity depends on the usage of the country, 

* 

When any matter is agreed upon.voluntarily, attested documentary 
evidence, specifying the creditor, is tp be employed. This may be sup- 
jported by witnesses of the prescribed qualifications, or else such wit- 

J Pybljc docnmcntary evidence is spoken of in the chapter of Judicial Proceedings# 
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ay be adduced. Tiie act of a party Iiinaself^ may he ptovi 
ed without documentary evidence. 

The year, month, fortnight, day, name, tribe, family, scholastic title,, 
the names of the parties’ fathers, &c. must be specified.” T/ie ^ear, twelve 
month ; l/ie months as Cheyt or other ; Ihefortnight, the light or dark side 
of the moon. The day, the first, or other day of tlie moon’s age; name, 
the name of the creditor and debtor ; the tribe, Brakmintcal or other \ fa¬ 
mily, descended from Vashistha or other stock. It must be distinguish¬ 
ed also with the scholastic title, as the title of distinction from having read 
a certain portion of the Vedas. The names of the parties’ fathers, that is to 
say, the fathers of the creditor and debtor. From, &c. must be understood 
the quality and quantity of the article, the terms, and so forth. 

The matter being concluded the debtor must subscribe his name, w ith 
his own hand, and that the above is agreed to by him, the son of such a 
one.” 

“ The witnesses being equal, should write with their ow n hands, speci¬ 
fying the names of their fathers, that is to say, such and such persons, are 
witnesses to the matter in question.” Being equal, equal in point of num¬ 
bers and qualifications. 

If the debtor,'Or the witnesses, are ignorant of the art of Writing, then 
the debtor, and each of the witnesses, by means of others, in the presence 
of all the witnesses, must cause to be written their assent; as Nareda 
has said, “ That debtor wlio is ignorant of the art of writing, shall cause 
to be written his assent; or if the witness be, by means of another wit¬ 
ness, in presence of all the vritnesses.” 

That document written by the defendant, with his own hand, has been 
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declared by 3IenH, and others, to constitute proof without witnesses, pro- 
tided it was not obtained by force or compulsion. JSareda has declared, 
“ that writing is not proof, which is executed by a person intoxicated, by 
an idiot, by a woman, by a minor, and that which is obtained by compul¬ 
sion and by intimidation.” 

Documents should specify whether or not the loan was accompanied 
by a pledge, according to peculiar local usages, and should be consistent 
w'itli respect to the import and language. This is all that is requisite. It 
is not necessary to express the terras in learned language. It may be writ¬ 
ten in the local dialects. 

Where the parties are not of the same tribe or order, as MoordJiahu* 
shiktas and the rest, and Brahmins and the fest, may be made witnesses 
for each other, reciprocally. 

Incompetent witnesses, have been declared by Nareda to be of five 
descriptions -r-“ By those skilled in the law, witnesses who are incompe¬ 
tent have been found to be of five kinds, by reason of interdict, of delin¬ 
quency, of contradiction, of self-appointment, and of intervening decease. 
Those who are incapacitated by interdict are “learned students, religi¬ 
ous devotees, superannuated persons, ascetics, and the like.” By the 
terra, and the like, is meant persons disobedient to their fathers, &c. as 
Sancha has ^said ; “ Persons disobedient to their fathers, resident in the 
families of their spiritual preceptors, ascetics, inhabitants of the forest, 
and infidels, are incora])eteut witnesses.” 

Those who are incompetent by reason of delinquency, are “Thieves, 
public offenders, irascible persons, gamblers, cheats. These are incom¬ 
petent from delinquency. There is no truth in them.” Irascible persons, 
those subject to ^ger ^ gamblers, those who engage in dice. 
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“ Of witnesses recorded and summoned by a litigant party, should owe 
utter a contradiction, all will be rendered incompetent by that contradic^- 
tion.” 

Witnesses incompetent by reason of self-appointment. “ He who not 
having been summoned, comes and offers his evidence, is technically Cedi'* 
ed Seoochee, or spy. Such testimony is not available.” 

Incompetent by reason of intervening decease. ** How can any per" 
son give evidence, touching a claim, not having ascertained the nature of 
it previously to the decease of the claimant ?” Tlie meaning is this ; as to 
what claim, or in whose behalf shall the witnesses depose, the plaintiff or 
defendant not being in. existence, or being dead, the claim not having been 
preferred, and the nature of it not having been explained, by the parties, to 
the witnesses; and they not having been desired to bear witness in the 
matter ? These are incompetent witnesses by reason of intervening de-. 
t?ease, 

W hen sons, or others are instructed by a father, or other person at the 
point of death, or even in Iiealth, to give evidence in a certain matter, 
they may be witnesses after decease ; as Nareda has said, “ after the death 
of the claimant, except those instructed by him on the point of death 
also, *' a witness may give evidence in a matter, touching the six species 
of deposits, after the death of the claimant, having been, ia 9. bond/idi( 
manner instructed by him to bear witness.” 

Other incompetent witnesses have also been enumerated. “ A woman, 
a minor, an old man, a gamester, an intoxicated person, a madman, an in¬ 
famous person, a juggler, an inhdel, a forger, one deformed, one degrad¬ 
ed from caste, a friend, one interested in the subject matter, a partner, ai^ 
enemy, a robber, a public offender, one oonvicted, an outcast, and otheiif 
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are incompetent witnesses.” old man, one whose age exceeds eighty 
years ; one deformed, destitute of an ear, or other organ ; a public offender, 
one relying on his own violence; owe conwcferf, one whose falsehood has 
been proved ; an outcast, one deserted by his relations. 

By the term, ^‘and others," is indicated those incompetent witnesses, who 
are pointed out in other texts. 

By consent of botli parties, even one person of virtuous knowledge may 
be a witness. 

“Every man may be a witness in cases of abduction, robbery, assault, 
and offences against the public. ’ Eut even here, those cannot be wit« 
nesses who are incompetent by reason of delin(][uency, or of contradiction, 
or of self-appointment, because the reason of incompetency, i. e. there 
being no truth in them, exists here also. 

“ The witnesses should be made to depose, having been placed near the 
plaintiff and defendant.” They need not speak when questioned apart. 
“ The Judge, being in the assembly, will interrogate the witnesses placed 
near the plaintiff and defendant. He will require their testimorsy, except 
in the case of Brahmins, in the presence of the gods, and priests. Jn the 
forenoon, let the Judge being purified, severally call on the twice-born, 
being purified also, turning either to the north or to the east. Havin^* 
called the witnesses, he shall interrogate by the solemnity of a heavy im¬ 
precation, all those persons acquainted with the rules of evidence, and tha 
circumstances of tlie case.” 




Menu has propounded a rule to be observed in taking the depositions 
of Brahmins and others. “ Let the Judge imprecate a priest, by his vera¬ 
city; a soldier, by his horse, elephant, and weapons; a merchant, by hia 
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kine* grain, and gold ; a mechanic, or servile man, by imprecating on Ijis 
own head, if he speakis falsely, all possible crimes.” The meaning is, he 
shall adjure the JBrahmin by sayihg, if you speak falsely, your truth will 
be destroyed; a Kshetrifa, by saying, your horse, elephant, and weapons, 
will become useless ; a Vaisya, your cattle, seeds, and gold, will be un¬ 
productive; a Soodra, if you speak falsely, all sins will be on your head, 

“ Regenerate men, who tend herds of cattle, who trade, who practice 
mechanical arts, who profess dancing and singing, who are hired servants, 
or usurers, let the Judge e>;hort and examine, ns if they were Soodras.” 

If a defendant take exception to wjtnesses, and if it be susceptible of 
occular proof, as in cases of minority, the exception must be tried by that; , 
but in cases not susceptible of such proof, it rests upon the defendaiit’ai 
assertion, and on popular report, but pot on other evidence, so that tlier© 
may not be infiniteness. 

“A person failing tq establish an exception openly made ngainst wit¬ 
nesses, should be punished ; but, if proved, the witnesses are to be dis* 
missed, and deprived of the privilege of giving evidence.” 

“Should the claimant, relying solely on the veracity of his witnesses, 
be defeated, he shall be c9,used to pay a fine,” 

“ Those places assigned to ofl’enderg, and to heinous sinners, and those 
places assigned to house burners, and those assigned to the murderers of 
women and children, he who gives false evidence, will attain. All the 
virtues practised by you in hundreds of other worlds, will accrue to liini, 
whom by your falsehood you have injured.” This must be understood as 
relating to the servile class, and regenerate men who tend herds of cattle, &c. 

Tliis is declared solely for the purpose of creating awe in the witncsseij. 


OF EVIDENCE. 


449 


!^areda lias saidj '‘By ancient virtuous texts, and by exaggerating tlie 
ijualities of truth, and by denuuciating falsehood, he will forcibly inspira 
(hem with awe.” 

He, who having agreed to give evidence, and having been admonished, 
remains entirely mute, must be caused to pay to the creditor, the whole 
debt with interest, together with a tenth part of the amount of the debt, 
which will go to the king. 

“ That mean person, who, though acquainted with the nature of the af^- 
fair, does not give evidence, is equal in point of sin, and of punishment, 
(o false witnesses.” 

“ Whenever false evidence has been given in any suit, the King must 
reverse the judgement, and whatever has been done, must be considered 

undone.” 

“ In a contradiction, the assertion of the majority; where the numbers 
are equal, that of the respectable party; where there is a contradiction 
among respectable witnesses, that of the most respectable,” must be re-» 
Ueived. 

Where respectable persons are few, and others are many, there also the 
assertion of the respectable party is to be received. This is inferible from 
the text, “ By the consent of both parties, even one person of virtuous# 
Jjinowledge, may be a witness,” which demonstrates the great superiority 
of good qualities. 

** He will be successful, whose witnesses depose to the truth of his state-’ 
snent, but the defeat will certainly be his, whose witnesses depose contrari- 
wise.’’ 
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That assertion which is unpremeditated should be received, as has been 
declared, “That assertion which is unpremeditated and blameless, should 
be received, and, having been made, the witnesses should not be perpetn-* 
ally interrogated by the King.” 

“Having departed from strong evidence, he who relies on weak, calit- 
not recur to the former mean.s of proof, after the decision has been giverf 
against him.” “ Even witnesses who were not originally named, shouldf 
be preferred to a divine test.” From the text, “ A wise man will reject the 
evidence of divine test, if witnesses are procurablebut if witnesses are 
not procurable, recourse must be had to divine test. After this, recourse 
cannot be had to any other means of proof. Therefore, the proceedings 
must be here terminated. 

Where the defendant takes ex'cepfion to his own Witnesses, being nof 
content with the testimony given by them, as the liberty of adducing olhei^ 
means of proof, has not been extended to a defendant, the purgation of 
his witnesses chust be effected by a delay of seven days, for the appear¬ 
ance of calamity, to be indicted by Providence, or tire ruling power. If' 
the exception Ive established, the witnesses must pay the debt, which was- 

the subject of suit, and are to be amerced according to their ability..If 

the exception be not established, the defendant must rest content. 

31 enu has declared—''The witness who has given evidence, and to 
whom, wnthin seven days after, a misfortune happens, from disease, fire,- 
or the death of a kinsman, shall be condemned to pay the debt, and a- 
fine.” 

' The proof of a negative, is dependent oil the establishment of an alBr- 
Hlative; and the establishment of an affirmative, is not dependent on dis¬ 
proof of a negative. Therefore, the proof of the affirmative only, is pro't 
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jgKr/-. The mode of proceeding, is invariably propounded with reference 
to the nature of a [dea. “ When a special exception, or former)judgement, 
is pleaded, the defendant shall adduce the proof; in a total denial, the 
plaintiff ; in a confession, there is no issue.” In one suit, the proof can¬ 
not ^-est on both parties, 

“ In the case of two claimants to the same matter, both having witness^ 
es, the witnesses of the first claimant must be received,” that is to say, the 
witnesses of him who made the first representation. This rule indicates 
•whose witnesses should be received in the case of two claimants to the 
same property, % right of inheritance, without any ascertainable priority, 
as to the time of acquisition ; and the rule “ evidence having been given,”, 
&c. is an exception to it. Thus, the witnesses of prior and po.st6rior claim¬ 
ants, being equal in point of number and quality, those of the prior claim¬ 
ant must be inten-ogated ; but his adversary’s witnesses must be interro¬ 
gated^ where the witnesses of t^e posterior claimant are greater in point 
of resi)ectability, or double in point of number. Here there is not proof 
of a negative, as both parties assert an a^irmative ; and the case being 
unconnected with the four descriptions of answer, the settled rules of 
pleading do not apply to the example cited. Should it be urged that it is 
equally allowable to assign two means of proof to both parties, as two 
means of proof to one party in the same cause, still the holy preceptor 
does not acquiesce in such reasoning, as it is not inferible from the use of 
the term “ even,” nor from the context, nor fi-om the subject matter. 

» 

Suborner^ and witnesses guilty of falsejiood, should be severally 
punished in a penalty double that of the suit, and Brahmins should be 
expelled,” He, who by means of a donation of grain, or other article, in¬ 
dices witnesses to depose falsely, is a suborner; and they who falsely 
depose accordingly, are to be punished severally, in a penalty double 
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that which is awarded ati the loss of each suit; and Brahmins are to be ex-' 
j>elled from the country, but not punished. 

* This must be understood as having special relation to a case, where the 
operation of avarice, or other passion, has not been ascertained. Menu— 
“ If he speak falsely, through covetousness, he shall be fined a tliousand 
jpunas; if through distraction of mind, tw'o hundred and tifty, or the low¬ 
est amercement; if thi'ough terror, tvi'o mean amercements; if through'’ 
friendship, four times the lowest; if through lust, ten times the lowest; if 
through wrath, three times the next or middlemost; if through ignorance, 
two hundred complete; if through inattention, an hundred only.” By the 
numerals one thousand, &c. are always to be understood panas, or copper 
pice. 

- A just king will punish the three inferior tribes causing false evidence- 
by amercement, but he will expel a Srahmin. This relates to a case of 
repetition, as is denoted by the use of the present time. Having amerced 
the three tribes Kshetryas, and the rest, with the fines above specified, be 
will punish them with stripes, &c. Corporal punishment, includes cut¬ 
ting ofl’the two lips, and amputation of the tongue ; and extends to the de¬ 
privation of life ; and this must be understood as being proper to be in¬ 
flicted, with reference to the nature of the false evidence. 

Menu says, “ Never shall the king slay a JBrahmm, though convicted of' 
all possible crimes ;” and proceeds, “ no greater crime is known on earth, 
than slaying a Brahmin : and the king therefore, must not even form in his 
mind, an idea of killing a priest.” 

“ He, who having been called on for his testimony, being influenced by 
his passions, conceals it from others, should be punished eight-fold, and, 
if a Brahmin should suffer expulsion.” The meaning is, he who being 
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called on for his evidence conceals it from the rest of the witnesses say¬ 
ing, “ I am not a witness in this case,” should be amerced in eight 
times the amount awarded on tlie loss of a claim; and if a Brahmin^ and 
tinable to pay this fine, he should suffer expulsion. “ Bibasum” or expul¬ 
sion, must here be interpreted denudation, destfuclion of house and home, or 
banishment from the country, according to the circumstances of the case. 
When all the witnesses conceal, they are equally culpable. But w hen, 
after having given their testimony, they contradict it, they must be punish¬ 
ed w'ith reference to the motive. Catyayana has declared, “ Persons hav¬ 
ing spoken afterwards, contradicting, should be amerced as prevarica¬ 
tors.” 

Witnesses, cited by one party, should not be secretly approached by 
the othei-. Nareda —“He shall not secretly approach a witness summoned 
by another, neither should he seduce him by means of another; a person 
so practising, loses his suit.” 

Standing mute, and deposing falsely, have been generally prohibited. 
To this an exception is propounded ; “ A man may speaJe falsely in a case 
involving death to any of the tribes. Wliere it is probable, that by speak¬ 
ing truth, death may happen to a Soodra, a Vaysya, a Kshetrya, or a Brah¬ 
min, there a witness may speak falsely. He should Jiot speak truth." 

Where, in an accusation, supported by circumstantial,> or other, evi- 
deuce, if by speaking truth, death will ensue to any of the four tribes, and 
by speaking falsely, death will not ensue, that case falsehood is enjoined ; 
but where by speaking truth, death will ensue to one party; and by speak¬ 
ing falsehood, death will ensue to the other, there silence is enjoined, 
should the King consent. But, should the King by no means, admit of 
filence, the evidence should be nullified by contradiction; and if that 
cannot be effected, the truth must be told ^ because, by speaking falsely* 
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there will be the -(double offence, of the homicide of one of the tribes, sti- , 
peradded to that of falsehood ; but by speaking truth, there will be the 
offence of homicide of one of the classes only, 

In this case, expiation must be performed, according to law. “ A Sa- 
ruswuttee oblation must be presented by regenerate men, for the sake of 
purification from the offence.” Belonging to the goddess Saruswntteet 
therefore called Saruswutt^e. The oblgtiou consists of sound, warm, boil-? 
cd rice. 

Although, in other instances, by the removal of a graver offence, thn 
removal of its concomitant slighter oflence is occasioned ; yet, in this in¬ 
stance, from the expression of tl^e authority, ar^d the injunction of the 
expiation, the graver offence is removed, and its concomitant offence, 
though slighter, is nof removed, The authority to speak falsely, must also 
be understood, as extending to travellers, and others, in answering gene¬ 
ral questions in cases where the lives of any of the tribes are in danger; 
not is any expiation necessary^ in such a case, for, as thefe is no express 
prohibition, no penalty shall attach to witnesses or others, on the truth of 
the story appearing in another cause, and ^t s^nother time. This also, i| 
jnferible fiom the text, 

There are two descriptions of private documentary evidence; one pre¬ 
pared by the party himself; and one prepared by others. That prepared 
by the party bimsplf do^s not, and that prepared by others does, require 
witnesses. The mode of proof depends upon local, and peculiar usages. 
iVareda. has said, “A document must be considered as two-fold; prepar¬ 
ed by himself or others ; requiring, or not requiring witnesses. The esta? 
bhshment of their validity depends on local usages.” 

Jn the case of an instrument prepared by others, the agreement having 
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bfeen voluntarily entered into between the plaintilF and the defendant, whe¬ 
ther relating to gold, or other valuables ; then a writing must be executed, 
fixing the period of payment, and the monthly rate of interest, for the 
purpose of establishing the fact at the expiration of that period ; and it 
must be attested by witnesses of the description already mentioned ;* 
with the insertion of the creditor’s name in writing ; or else witnesses of 
the description before mentioned, may be employed, as appears from the 
following text :—“ For the purpose of proving any act done by the party 
transacting it, witnesses may be relied on, injudicial proceedings. The 
act of a party may be good without an instrument.” 

“The year, month, fortnight, day, name, tribe, family, scholastic title, 
the names of the parties’ fathers, &c. must be specified,” 

* 'k 

An agreement having been prepared, the debtor should sign his name 
with his own hand, and should add, “ W'hat is above written isagreed tq 
hy me, the son of such a one.” 

The witnesses also, being equal, should w’rite with their own hands, 
specifying the names of their fathers, that they, being such and such per¬ 
sons, are witnesses to the matter in question. “Those persons, who are 
specified in the instrument, as being witnesses, should each individually, 
write with his own hand, that hci such a one, is a witness in the matter in 
question. Seiiig equal, signifies equality in point of number and quali¬ 
fications. 

. “ The debtor who is ignorant of the art of writing, shall cause to he 
v^ritten his assent; or if the witnesses are ignorant, by means of another 
witness, in presence of all the witnesses.” The scribe, being solicited hy 
both parties to the instrument, shall write at the foot of it, “ I Devadnlui, 
(or other name,) the son of Vishnumilra, (or other name,) have written tho 
above.” 
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A document written by the party himself, may be held to be proof with-i 
out witnesses, provided it was not obtained by force, &c. The instrument 
which has been written by the obligor, Avith his own hand, has been de¬ 
clared by Menu, and other sages, to constitute proof, without witnesses, 
provided it were not obtained by force, &c. 


An instrument Avritten by a party himself, or by another, should speci¬ 
fy whether or not it is accompanied by a pledge. It should be made out 
according to local usage, and should be consistent with respect to the im-, 
port and language. This is all that is requisite. It is not necessary that 
its conditions should he ejfpi*essed in technical terms. It may be Avritten 
ip the peculiar local dialect. Here it is not, as in the case of a public and 
royal instrument, necessary that it should be expressed in technical lan^, 
guage. 


“ A debt specified in writing must be paid by three persons,” that is by' 
the obligor, his son, and his grandson ; not by the fourth in descent, of 
those after him. 

An exception is noAv mentioned—“ A pledge may be enjoyed, until the' 
debt is repaid.” This text has been recited, lest it should be supposed 
from the number being limited to three, that in the case of a bond debt, 
(iccompanied by a pledge, he who is exempt from the payment, is not entit¬ 
led to redeem the pledge. It implies that until the debt is discharged by 
the fourth or fifth in descent, the pledge may be enjoyed. It follows that 
the fourth, or those after him, in descent, are entitled to adjust a debt, ac¬ 
companied by a pledge. Should it be objected that this exception is su¬ 
perfluous, from the occurrence of a former text; “ An usufructuary pledge ' 
is never forfeited;” it is replied, were it not for this exception, that 
plight be considered to extend to three persons only. 
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** An instrument being in another country, or badly written, or des¬ 
troyed, or effaced, or stolen, or torn, or burned, or divided, he shall cause 
another to be executed,” . 

iVareda has declared, “ In the case of an instrument being deposited 
in another country, or destroyed, or badly written, or stolen ; should it he 
in existence, time must be allowed; should it not be in existence, ocular 
evidence must be resorted 'to.” A period of time must be allowed for the 
purpose of producing an instrument, which is in another country, in exist¬ 
ence, and forthcoming ; but should it not be in existence, and not forth¬ 
coming, the cause must be decided by liaving recourse to the ocular evi¬ 
dence of such witnesses as have formerly seen it. But where there are no 
witnesses, the decision must be according to a divine test; as appears 
from the text, “ Recourse must be had to a divine test, hi a case where 
(there is no writing or witnesses.” 

This relates to a private document. But the same rule is applicable to 
a royal document; there is this distinction, In all causes, that which is 
termed a royal document, is signed with the Kipg’s hand, and sealed with 
his seal. 

Another species of royal document has been defined by Vriddha Va- 

fhistlia. That is termed a decree, which comprises tl^e matter adduced 

to be proved, th,e pleadings, the answer, and the decision; sealed vl'itli tho 

pyal seal, and signed by the chief Judge. The subject matter being prov»- 

ed, he shall give the decree to the successful party,” The assessors also, 

shall give it under their hands, that they, being sons of such and such 

persons, approve the judgement. Frpm the following text of Menuf 

Those assessors, who are there present, conversant in the holy texts, 

shall give their signatures, under their own hands according to the usual 
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custom.”' The cause is not divested of doubt, unless all the assessors ate 
unanimous, as Nareda has declared ; “ Where all the assessors are unani¬ 
mous in opinion, that is right, the cause is divested of doubt, otherwise it 
remains doubtful.” This applies to a suit, consisting of four divisions, 
from .the text; “That which establishes the thing to be proved, which 
consists of four divisions, and which bears the royal seal, is termed a de¬ 
cree pro,” 

But where the cause is lost, “ as in the five cases, one who contradicts, 
a prevaricator, one who does not attend, one who stands mute, and one, 
who being summoned absconds in such cases there is not a favorable 
decree, but a decree'emtra. This is awarded for the purpose of adjudg¬ 
ing amercement at a future period. But a decree pro, is for the purpose 
of enabling the party to plead a former judgement. This is the distinc¬ 
tion. 

He next treats of the means of clearing up doubt from a document. 

Any doubt attaching to a document, may be cleared up by persons who 
wrote the manuscript^ Sec. by reconcilement to probability, by evidence, 
by a distinguishing mark, by relation, and by means of inference.” The 
ascertaimaent of the fact, whether a document is genuine or fabricated, 
may be by those who wrote it. The meaning is, that one document may 
be proved by megns of another written by the same person ; and if the 
writing assimilates, here is proof. From the, &c. must be understood, 
the comparison of the hand-writing of the attesting witnesses, and the 
eciibes, by means of Other documents. Reconcilement by means of pro- 
lability, is the meaning of the term, reconcilement to probability ; recon¬ 
cilement of the relation between the property, and the time, place, and 
persons, that at such a time, and in such a place, such a person is likely 
to have possessed so much property. This is the reconcilement to proba¬ 
bility. By evidence, means that of the attesting witnesses. By a dis- 
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tinguishing marls, some peculiar mark, such as Sree, &c. By relation, that 
is, the former relation of money transactions between the parties, on ac¬ 
count of mutual confidence. By means of inference, is the consideration 
as to , probability of the receipt of so much property, from such a person. 
These are the means, and the import is, that by these means, doubt attach¬ 
ing to the document may be cleared up. But where the doubt cannot be 
cleared up, then recourse must be had to witnesses, for the purpose of de¬ 
cision, as (Jatyayana has declared, “Where a document is impugned, the 
claimant must adduce the witnesses named therein.” This text relates to 
a case, where the witnesses are forthcoming ; but where they are not forth¬ 
coming, the text of Marita applies ; “ Having impugned a document, by 
saying, this document was not executed by me, but must have been, fabri¬ 
cated by him, the decision innst be by divine test.” 


Sl 


In answer to the question, what is to be done after the doubt has been 
cleared up 1 He replies ; T^ie document haying been cleared from doubt 
it follows that the debt must be discharged, But in answer to the ques¬ 
tion, what is to be done in the eyept of the debtor’s being unable to dis¬ 
charge the whole debtl He replies, the debtor having paid by degrees, 
shall record the payments on the back of the document, and the creditor 
shall write with his own hand the atoount of his receipts; ora creditor 
should give to the debtor, a written receipt for what has been repaid, 
drawn up in his own hand-writing. ^ 

“ Having discharged the whole debt, he should tear up the writing, or 
cause another to be executed for acquittance.” This whether by degrees, 
pr all at once. “ The repayment of an attested debt, should be attested.” 
One should repay an attested debt, in presence of its former witnesses. 

The tbrqe-fold description of human evidence, documents, witnesses, 
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and possession, have been propounded. Now being about to treat of divine 
test, in its proper place, he states the general definition of a divine test— 
commencing with the text, “ Scales, water, fire,” &c. He now declares the 
divine tests; “ Scales, water, fire, poison, and sacred libation, are the di¬ 
vine tests for purgation.”—According to the sacred code, five ordeals, com¬ 
mencing with scales, and ending with sacred libation, are to be adminis¬ 
tered for the purpose of purgation; or the removal of suspicion, in a doubt¬ 
ful matter ; grains of rice, are added to the above ordeals. Hot beans form 
the seventh inode. And how then, can there be only those enumerated ? 
Those are for heavy charges. Should it be objected, that in trifling charges 
also, sacred libations are made use of from the text; “ In a trifling case, 
sacred libations are to be administered.”^—It is admitted, but the enu¬ 
meration of sacred libations, together Avith scales, and the rest, is not in¬ 
tended to confine its use to heavy charges, but for the sake of including 
its use, in a charge supported by an asseveration—otherwise it might be , 
confined to the case of a presumptive charge from the text; “ The ordeals 
of scales, and the rest, should be administered to persons under a charge 
supported by asseveration—but, in cases of presumptive charges, grains of 
rice, and sacred libations. In this, there is no doubt.” 

An ordeal, is not like human evidence, confined to an affirmative only, 
but it extends indiscriminately, both to affirmatives and negatives ; so that 
in the case of a total denial, or a special exception, or a plea of former 
judgement, ordeal may be resorted to, at the option either of the plaintiff, 
or the defendant. 

An exception has been propounded to the rule concerning binding as¬ 
severations. “ Let him act, without binding himself to abide by the award, 
in the case of treason against the king, or of a grievous offence.” ‘‘ Let an 
ordeal be administereij, Avithout binding by the award, to persons accused 
by kings and others,” &c. , But the ordeal, by grains of rice, is only for 
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petty thefts, as appears from the text of P/'/ama/ia—The ordeal by grains 
of rice, is to be administered in cases of theft, but not in other cases. This 
is certain”—“ The ordeal by hot beans has been propounded, for those 
who are accused of robbery.” 

Moreover, other divine tests are used on trifling occasions. “ By his ve¬ 
racity; by his horse or elephant, and his weapons; by bis kine, grain, and 
gold; by the deities; by his ancestors; and by the relinquishment of the 
fruit of virtuous actions—or let him touch the heads of his children, and 
wife ; or on all occasions make use of sacred libation.” 

These divine tests, propounded by Menu, are declared by Nareda and 
others, to be applicable to trifling occasions. Should it be asserted that 
these are in the nature of an ordeal, from the decision not being founded 
on human evidence; it is replied, that, although these are ordeals, ac¬ 
cording to popular acceptation, yet there has been a distinction pi'opound* 
ed between these, and the ordeals by scales, &c. the decision in the 
latter case, being immediate, and in the'forrner, future. But the divine 
test, by sacred libation, is classed with the ordeal of scales, &c. not that 
the decision by it, in common with the ordeal of scales, &c. is immedi¬ 
ate, but because, in common with those, it is applicable to weighty charges, 
and charges supported by a binding asseveration. But the ordeal by 
grains of rice, and hot beans, is not classed with the ordeal of scales, &c. 
although the decision by both modes is immediate, because they are ap¬ 
plicable to trifling occasions, and presumptive charges. These ordeals, 
and divine tests, are to be resorted to, in cases of debt, and other occasi¬ 
ons, according to circumstances. 

But the text of Pituniaha —“ Inactions, relative to immovable proper¬ 
ty, ordeals are to be avoided,” is explained by the interpretation, that they 
are to be avoided, iu case documents and neighbouring witnesses, are forth¬ 
coming. 
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Should it be objected, that in other actions also, recourse cannot be had 
to ordeals, where there exist other means of proof, it is admitted; but in 
actions for debt, and the like, should witnesses of the prescribed qualifica¬ 
tions, be adduced by the plaintiff, and should the defendant bind himself 
to abide by a penalty, and rely on an ordeal, then an ordeal may be re¬ 
sorted to, because there may be some fault in witnesses, and because, there 
cannot be any fault in an ordeal, from its being an indication of the reality 
and a sign of truth. As Nareda has declared, truth consists in reality, 
and litigation is dependent upon witnesses.” In a case admitting of di¬ 
vine decision, recourse must not be had to oral, or documentary evidence. 
The text of Pitamaha, is propounded, not for the pur|)Ose of excluding 
ordeals altogether, but for the purpose of excluding the supporsition, that 
in actions relative to immovable property, the decision by ordeal, may be 
resorted to by a defendant who, binding himself to abide by a penalty, 
relies on ordeal, there being documents, ana neighbouring witnesses. Should 
this not be the interpretation, then in actions relative to immovable pro» 
perty, there cotild be no d^ipision ip the absence of dpcuments, and neiglt-j 
bouring witnesses. 

Having called the person fasting, at sun rise, who has bathed with his 
clothes on, let him administer the ordeals, in presence of the prince, and 
of Brahmins'’ The Judge shall administer the ordeals, having called the 
person, who is so subjected to them, in the morning, at sun rise, fasting, 
having bathed in his clothes, in the presence of the prince, and of thealT 
tendaht Brahmins. “ Ordeals for purgation, are always to be administer-, 
ed to a person, fasting for three nights, or for one night in a wet garment.” 
The difference here propounded by Pitatmha, as to the degree of fasting, 
must be regarded in practice, according as the matter is grave, oi trifling; 
great, or small. The rules regarding fasting, should be applied also, to 
llhe Chief Judge; from the text of NaredU) “Let the Chief Judge transaeff 
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all matters by ordeal, fasting, in the same manner as sacrificing priests 
conduct sacrifices by order of the king.” 

Although the time of sun rise, is here propounded without distinction, 
yet by approved practice, ordeals are to be administered on Sundays. In 
the morning, the ordeal of fire, in the morning the ordeal of scales, must 
be administered. In the forenoon, that of water must be administered,, by 
a person desirous of discovering the truth. The purgation by sacred liba¬ 
tion, is propounded for the first part of the day. In the latter part of the 
night, when it is very cool, the ordeal by poison, must he administered. 
These distinctions, propounded by Pitnmaha, must be observed. As no 
particular time has been propounded for the ordeals by grains of rice, and 
hot beans, they must be administered in the morning, from the following 
general injunction of Nareda ; “ The administering of all ordeals, has been 
declared proper in the morning.” 

" The day being divided into three parts ; the first part is termed the 
morning, the second, the forenoon, the third, the evening. The distinc¬ 
tion of time must depend on the cases of injunction, or prohibition. The 
cases of injunction are now declared. The frosty, and cold seasons, and 
the rainy seasons, are declared the proper times for administering the 
ordeal by fire ; water, in the autumn, and summer season; poisOn in the 
frosty and wintry months, Ckeyt, Augfiun, and Bysaakk. These three 
months are common, and not adverse to any ordeals- Sacred libation 
may be given at all tirae^, and the scales are not confined to any particu¬ 
lar period.” As no distinction has been propounded for the ordeal by 
grains office, it is not limited to a particular period. 

The cases of prohibition are as follow:—“ Purgation should not be by 
water in the cold weather, nor Should purgation be by fire in the warm 
weather j nor should poison be administered in the rainy weather, nor 
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the Ipnrgatioii by scales in the windy weather ; nor in the afternoon, nor in 
the evening, nor in the forenoon. 

“ Ordeal by scales, is declared for women, minors, old men, blind, and 
lame persons, Brahmins, and sick persons. Fire, and w ater, or seven, 
barley corns of poison, for a man of the servile tribe,” The term women, 
implies the sex in general, without respect to tribe, age, or condition. 
The term minors, signifies those w ho have not attained the age of sixteen 
years, without respect to tribe. Old men, those who have attained their 
tdghtieth year. The ordeal by scales alone, is declared fit for the purga-* 
tion of the persons above enumerated. A red hot plonghshare, or hot 
beans, for a Kshetrya, find water for OuVaysya, as appears from the dis- 
iunctive term “ or.” Seven barley corns of poison, are for the purgation 
of a man of the servile tribe, and froni the declaration of scales being for 
Brahmins ; and from the declaration in the text “ or seven barley corns of 
poison,” that poison is the ordeal for Soodras, it is proper to apply the 
' ordeals of fire apd water, to Kshettyas and Vaysyas. 

This has been explicitly declared by Pitqmaha ; “ Ordeal by scales is 
to he administered to a Brahmin, and fire to a Kshetrya ; water is de¬ 
clared for a Vaysya, and one should cause the ordeal by poison to be ad¬ 
ministered to a Soodrq. 

But the text, depriving females of ordeal, namely, “ Wfien the truth is 
sought after; an ordeal will not be administered to those who are doing 
penance, or severely afflicted, or sick, or devotees, or women,” has been 
recited for the purpose of taking away the alternative allowed in other 
pases, namely, ^‘hy consent either party may have recourse to it. 

In a charge accompanied by a binditig asseveration, women, &c. being 
Ithe parties charged, tfie ordeal is to be administered to those making the 
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charge; and where those, that is to say women, &c. are the parties making^ 
the charge, the ordeal is to be administered to the party charged; but 
where such parties accuse each other, there is an option. 

This text, is for the purpose of defining the ordeals of women and the 
rest, because, in the months of Ckeyt, Aghun, and Bysaakh, which are 
common to all ordeals, all might be applicable to them. Nor ai*e all times 
fit for the ordeal of scales being administered to women. The ordeal by 
poison, has not been declared for women, nor has that by water been pro¬ 
pounded for them, “ By the scales, by the sacred libation, and the rest, 
their hidden secrets must be exposed.” The injunction of the scales, sa¬ 
cred libation, fire, &c. excluding poison and water. The same rule is ap¬ 
plicable to minors, and the others enumerated. The injunction as to the 
use of ordeal by scales, &c. for Brahmins "HUd the rest, does not make 
locales alone common to all seasons, as is evident from the text of Pitamaha. 

The purgation by sacred libation, is declared applicable to all tribes, 
/lit these are declared applicable to all, except poison to Brahmins. Hence, 
the text has been propounded, for the purpose of determining that the or¬ 
deal is to be by scales, &c. in a season which is common to all, and where 
piany ordeals would be admissible, 

In the rainy season, fire alone, is for all. In the wintry and frosty sea¬ 
son, there is an option either of fire or poison to Kshetryas, and the other 
two tribes ; but only fire to Brahmins, and never poison, from the prolii- 
'I>ilion, “ except poison to Brahmins.” 

To those who are afflicted with peculiar diseases, in which the use of 
fire, and -other things is prohibited, such as those described in the follow¬ 
ing text;—Let one keep away fire from leprous persopsj and water fjrom 
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the feverish, and let one keep poison away from those oppressed witlibile 
and phlegm.” To them, even at the proper time for fire, and other things, 
let the ordeal of scales, and others which are common to all times, be ad-, 
ministered. 

“Water, fire, and poison, must be administered to persons in health.”' 
From this text, it is inferible, that to them, as well as to weakly persons, 
the ordeals suitable to the tribe, condition, and age, of the parties, are to 
be administered, without contravening the seasons and periods fixed by 
the injunctions and prohibitions. 

" ■ “The ordeal of scales, &c. is applicable to heavy charges.” He now 
explains what constitutes a heavy charge; “ One should not take a red 
hot ploughshare, under a thousand, nor poison, nor the scalesthat is, 
one should not administer the ordeal of a ploughshare, of poison, or of thOj 
scales, under a thousand panas ; nor that of water, which is included, as 
has been declared—“ In heavy charges, one should cause to be adminis¬ 
tered, the ordeal of scales, down to that of poison. 

In such case.s, that of sacred libation, should not be resorted to, from 
the text_“ In a trifling case, sacred libations are to be administered.” 

Should it be objected that fire, and the other three ordeals, have been 
declared by Pilamaha applicable to cases under a thousand in the follow-, 
ing text; “One should administer the scales in the case of a thousand. 
In the case of five hundred, iron. In the case of two hundred and fifty, 
water. Poison is declared applicable to the case of an hundred and twen¬ 
ty-five,” the objection is admitted ; but the text ai Pitamaha, applies to a 
case where the taking involves degradation, and the text o\ Vynyanasltf 
mara applies to other cases. This is the practice j and these two texts 
apply to the cases of theft and robbery.. 
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Catyaymia makes a distinction in the case of a mere denial; “Inthe 
case of a mere denial of receipt, evidence must be resorted to; but m cases 
of theft and robbery, an ordeal may be administered, even though the pro¬ 
perty involved be trifling. * 

Having ascertained the number of Suvernas, if an hundred be lost, 
poison has been declared the ordeal; and if eighty have been lost, fire. If 
sixty have been lost, water is to be administered. If forty, the scales ; and 
sacred libation is propounded in the case of a loss of twenty or ten. In 
case of the loss of five, or more, or half, or quarter of that number, grains 
qf rice. In case of the loss of half or qixavter of that again, let him touch 
the heads of his children, or other relations. But in a case involving the 
half or quarter of that again, the usual means have been enjoined. A King 
m distinguishing, does no injury to spiritual, or temporal interests. 

^ The term “ loss” here, is intended to express “ denial.” “ H« should 
not take the ploughshare under a thousand this must be understood to 
mean a thousand copper panas. 

Should it be objected that the text, “ One must not take the ploughshare 
under a thousand,” is irrelevant, because these ordeals are^prescribed in 
cases of high treason, and felonious offences, as appears from the text-^ 
“Let them always undergo it, being- pure, in cases affecting the King 
the meaning of which is, let persons resort to these ordeals, being purified 
by fasting, and other means, when under an accusation of high treason, or 
grievous offences. The answer is, that a distinction exists between .them, 
with respect to i.laee, as propounded by It must be placed 

steady, being worshipped, with frankincense, garlands, and ointments, m 
the assembly, or at the gate of the royal family, or in a temple, or at ft 
cross road.” “ H must be,” &c. that is, the scales mqst be. 
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And the practice has been laid down by “ Use shpulU be 

made of the place of Indra for excouimmuciited persons, and grievous 
joffeiiders; and of the gate of the King, for those involved in high treason. 
The ordeal should be administered to ihofie descended from the inverse or^ 
der of the tribes, in a place where four roads meet. The wise know that the 
'ordeal is to be administered in other cases, in the midst of the assembly."^ 

‘ Thus is concluded the introduction to trial by ordeal. 

I have at the coinnaencement of the chapter which is headed “ Judicial 
Proceedings,” stated how I became possessed of the manuscript from 
which that chapter, and this last, have been taken ; and considering them 
to be of some curiosity, and little use, my object was to convey a general 
notion of their contents, in as few words as possible. 

1 have omitted much ; and in some, although in very few instances, 1 
was obliged, for the sake of brevity, to alter the expression ; but 1 hope, I 
have throughout preserved the meaning, and conveyed it precisely .as it 
will be found in the translation itself. That is what 1 endeavoured to ac¬ 
complish, but 1 think it proper to give this'explanation, to prevent, in case 
I should have failed, an imputation of blame to the translator. There are 
some parts perhaps, which cannot be thoroughly understood ; but for them, 

1 venture to say, that neither the translator nor I, ought to he held res- 
'ponsible. The texts, are distinguished by inverted commas, and I have, 

1 believe, giveh them verbally as 1 found them. In the chapter on Judicial 
Proceedings 1 have generally omitted the names of the authors quoted. 
They are extremely numerous ; so much so, that a mere insertion of them, 
would have considerably lengthened the work, and could not have tended 
to any useful purpose. 

I now add an account of the ordeals, as I received it from tli«e Pundits 
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of the Supreme Court. Their account does not entirely correspond with 
that in the manuscript, and they have spoken of orde'hls which the inann- 
script does not notice. The mode of their administration, I am enabled 
by the Pundits to describe. 

In the ordeal by scales, the party is to bathe ; he then goes into one of 
the scales with his clothes wet, and the other is brought to an exact equi¬ 
poise by the means of weights. He is then taken out, and incantations, 
as well as religious ceremonies, appropriate to the occasion, are used. 
These rites being concluded, the party is replaced in the scale; if it con¬ 
tinues in equilibrium, he is considered as culpable, but not to the full ex¬ 
tent of the matter charged. If his scale should rise above the other, he is 
innocent; and if it should preponderate, guilty. 

In ordeal by rice, the grain is first steeped in water, and then given to 
the party to chhw. If it should come out of his mouth pulverized, or co¬ 
loured with the blood of his gums, guilt is the inference. If, after masti¬ 
cation, the grain should appear moistened with saliva the party is suppos¬ 
ed to he innocent. In cases of theft, this is a very common, test all over 
India, even at the present day. 

In oi’deal by poison, he who takes it is considered innocent if he con¬ 
tinues unaffected by the dose, throughout the day on which it is adminis¬ 
tered. The poison is not to be absolutely deleterious in itself, and must 
be animal or vegetable, not mineral. In the rains the weight of four grains 
of barley are to be administered. In the hot weather, the weight of five 
grains ; and in the cold weather the weight of seven grains; between the 
rainy and cold seasons, a less quantity than four grains is to be admi¬ 
nistered. 

There are two ordeals by fire ; one the ploughshare, w liich consists of a 
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piece of iron in tlie shape of a ploughshare, made red hot. The party 
charged, is to lick it wiili his tongue. If injured by this operation, he is 
guilty ; if uninjured, innocent. This iron is to be the breadth of four, and 
the length of eight, fingers; and the measurement is made, not by the 
length, but by the thickness, of fingers. 

The other fire ordeal is by a ball in circumference equal to the palm of 
a man*s hand. This ball is made red hot, and the subject then places his 
hands close to each other, and keeps them open. Seven green leaves of 
the Pakoor irae, one above the other, are laid on the hands, and the red 
hot ball above the leaves, The party under this trial then walks seven 
paces, carrying the ball on his hands. If he should be burned he is deenio 
ed guilty; if not, innocent. 

■yhe Pundils tell me that what they understand by “sacred libation,” 
is the ordeal performed with water in which one of the deities has been 
bathed. The quantity of this water to be taken, is three times as much as 
' can he contained iir the palm of the haiid. If the person swallowing this 

quantity of such water, continues in health for fourteen days afterwards, 

he is considered to be innocent 5 and if, within that time he becomes dis¬ 
eased, guilty. 

An ordeal by water is thus described a PraJirnin stands in the water, 
and the accused person dives down, and lays hold of the P/ahminsle^&t 
By continuing under water for a certain time, he evinces his innocence, 
by emerging within that time, his guilt is established. The time of im¬ 
mersion is to be ascertained in the following manner : A powerful man 
is to discharge an arrow from a bow, with all bis might. This he is to 
do three times beginning the second and third time at the place where the 
first and second discharged arrows fell. Having thus got the length of 
three bow shots, the whole distance is to be equally divided, and a man 


OF EVIDENCE, , 471 

ptationed at the central point. The archer stands close to the tank, or 
ivate)’, in which probation is to be made. The man at the middle of the 
three bow shots makes a signal, upon which the person under ordeal, 
dives. The archer at the same instant runs to him who made the signal, 
and if, before his return, the head of the accused shall appear above wa¬ 
ter, it is taken as a proof of his guilt. - 

i' ■ ■ ' ' 

The ordeal by hot beans, if the description given by the Pwidits bo 
i:ight, appears to be miscalled; an iron vessel of the diameter of sixteen, 
and the depth of four, fingers, is procured. Into this vessel sixteen cltit- 
tacks and a half oighee (about 2 pounds) is put; t\ie ghee is boiled f and a 
piece of gold, made in the shape of a (a species of bean), or 

sometimes a gold ring, is dropped into the boiling ghee. The person ac¬ 
cused is to take this bean, or ring, from the bottom of the vessel (the ghee 
still boiling) with his naked hand. If he succeeds in doing so, unscalded, 
he is innocent, but if scalded in the attempt, he is guilty. 

There is another ordeal by two images ; one representing guilt, and the 
other innocence; the former, black ; tlie latter, white. These images are 
enclosed in two different vessels, and the party accused, does not know 
which image is in either vessel. He i's brought in to make his election, 
and if he chances to elect that which contains the white image, he is in¬ 
nocent ; if that which contains the black one, guilty. 

These, will necessarily, be thought very uncertain modes of purgation. 
In the rice and ploughshare ordeals however, some reason may be disco¬ 
vered, for the mouth is supposed to become arid, when one is conscious 
of having done that, with which he is charged. This would prevent the 
moistening of rice upon mastication ; and would deprive the tongue of all 
defence when applied to the hot ploughshare ; but it will occur to every 
body, that the best of these trials makes a very little, if any, approach to- 
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wards a test of the truth; and that the least objectionable criterion enn- 
rherated, will produce a result more depending on the nerves, than on the 
^uilt, or the innocence, of the parties accused. 

It might be easy to show a similitude between these, and the ordeals of 
other countries and ages ; but such an undertaking would be quite incon¬ 
sistent with the plan of this work. The test by chewing rice, and that of 
the cor Sited, or morsel of execration, may possibly be founded upon the 
teame principle; that of the salival secretion being impeded by a consci¬ 
ousness of guilt. This effect being produced, the rice will remain dry, and 
in case of the corsncd, the power of deglutition will be prevented. 
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1 HAVE more than once spoken of the disadvantages under which this 
hook has been written, and the consequent defect of method will, I fear, 
be but too apparent. Vet although this addition will furnish further evi¬ 
dence against me, I shall not suppress it. 

The following opinions, and the case out of which they arose, will be 
found illustrative qf the law of adoption. As I was looking over papers, 
preparing for my departufe from India, % accidentally laid my hand upon 
these. 

In page 130, I have expressed myself as follows :—“ From what has 
been already said, I conclude that two men, could not, at any time, have 
adopted the mme son'’ 

In page 124, it will be found that the two sons of Siva are said to Imve 

attained heavenly salvation” by means of a son begotten by one of them j 
and the same principle is acknowledged throughout—See page 123. 

Notwithstanding the decision of the Sadder Deivannee Adawlul in 180d, 
,by which it was adjudged that a boy, a near relation by the fathers side, 

B h h 
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might, be taken in adoption after the age of five years, it will be seen that 
the Supreme Court Pundits in 1821, were of opinion that a boy is not eli¬ 
gible to adoption after having attained that age—See page 14*2. 

in the year 1821, iS/r (SVawiey, Chief Justice of Afarfm#, appli¬ 

ed to me to procure for him the opinions oi Pundits, The case was as 
follows :— 

There were two brothers who had joined in an adoption of the 

same son. Neither of the brothers had male issue, but the elder one had 
a daughter. This daughter married the son who had been so adopted ; and 
her father (after the adoption, and m^rriage of his daughter) took a wife by 
whom he had a son. The adopted son was said by some to have been, 
when taken in adoption, fifteen ; by others he was said to have been twenty 
years of age. 

The contest, in the Supreme Court at 31adras, was between the adopted 
son, and the son who had been begotten afterwards. How it terminated I 
have not heard t but several questions of Hindoo law arose out of the liti¬ 
gation. These I need not state more particularly, as they will sufficiently 
appear by the answers which were obtained from the Supreme Court, 
and Sudder Hewannee AdawliU Pundits. 

I consulted the Supreme Court Pundits personally, and received tbo 
following information. 

Two men, whether brothers or not, cannot adopt the same hoy as a so^j. 

An attempt to do so, must fail; but if attempted, that will not prevent 
the boy so intended for adoption, from marrying the daughter of one of 
the brolhers who wished to adopt him. It will not prevent the marriage, 
because it cannot be an adoption.. The boy so intended for adoption, will, 
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^Diren after a performance of the adopting ceremonies, continue in no other, 
relation to the parties who proposed to adopt him, that he stood in before 
a performance of any of the ceremonies. The attempt at adoption will 
not, and cannot, make any difference. 

, A Soodra may adopt a son, and solemnize his marriage on the same 
day; but if his marriage be first solemnized, he cannot then be adopted. 

The three superior classes must assume the Poitah, or characteristic 
string, before marriage, and they cannot be adopted after having assumed^ 
the Poita/i, 

After the age of five years, a boy cannot be adopted. 

The two ceremonies, marriage and adoption, cannot take place siraul* 
faneously. 

A man cannot marry his daughter to his adopted son. It is incest, 

. The adoption by a manj of a boy who had been married to his daugh' 
ter, will be utterly void. It cannot be. 

The marriage af an adopted son, to the daughter of his adopting father, 
will be null and void. 

If a man give his daughter in marriage, to a son whom he had adopted,, 
the adoption will stand good, and the marriage wall be void. If he adopt 
a son who had married his daughter, the marriage will stand good, and 
the adoption will be void. 

In the absence of my son from Ctflcuila, Mr. Courtenay Smith, a judge 
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of th« SuddeV' Dewannee Adawlut, was so good as to obtain for tne, from 
the Pundits of that Court, their answers to the following questions. I 
framed the questions, so as to embrace all tlie points upon which jEd- 
mund Stanley required informat»:;n. 

Question 1st. “Can two Hindoo brothers A and B, adopt the samepier- 
son (C) as a Son?” 

Answer* “ They cannot, any more than two persons can marry the same 
girl.” 

Question 2d. “ Can a Hindoo be adopted at any age ; or having attain* 
ed a particular, and what age, is he incapable of being adopted ?” 

Answer. “Of the four casts ; Brahmin, Klielree, and Soodder, 
tlie three first may be adopted before they assume the string, not after* 
wards. The Soodder before marriage, not after.” 

Question 3d. “ Gan an adopted son marry the daughter of his adopting 
father ?” 

Answer. “ He cannot; she standing to him in the relation of a sister.” 

Question 4th. “ Can a Hindoo, having been married, be adopted bj 
the father of his wife ?” 

Answer. “ He cannot; for before marriage he must have assumed the 
string ; after which (as above said) he cannot be adopted. This applies to 
the three first casts ; of the Soodder it has been declared, that, after mar¬ 
riage, be cannot be adopted.” 
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Question Stli. “ If the marriage should have taken place, what will bi 
the consequence of a subsequent adoption T[ 

Answer. “The adoption is void.” 

Question Gth. “ If the adoption should have taken place, what will b« 
the consequence of a subsequent marriage ?” 

Answer. “ The .«ame penance would be incurred, as for a marriage be* 
tween bi'otlier and sister, (They added orally) the marriage would be voidj 
and the husband at liberty to marry again, but not the w'ife,” 

Question 7th. “ Can the marriage and adoption be contemporaneous 
acts; and, if they have been so in fact, and cannot be so in law, what 
will be the consequence of the contemporaneous marriage and adoption ? 
Will both, or either, and which of them, be void ?” 

Answer. “They cannot, strictly speaking, be contemporaneous; that 
is, take place simultaneously ; one must follow the other. From this an¬ 
swer, and the additional one connected w ith it, it appears, that whichever 
of the two, first took place would be valid, the other void.” 

“ Upon their answer to the 2d question, they were asked, after what age 
the iBralmin, K’hetree, and Hice, could not assume the string ; and whe¬ 
ther after the assumption of the string became illegal, they could legally 
be adopted ? They answer, that the Srahmin cannot assume the string af¬ 
ter/r/7eew,* the K’hetree, ^her iti)enli/-07ie, and the Jiice, after Hoenty-three; 
and that the assumption of the string, having from the lapse of the proper 
age, become illegal; their adoption becomes so likewise. Being asked, 
whether the answ'ers they have given, are applicable to Madras, they say 
t&at with the exception of the age, beyond which the string cannot be ta- 
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ken, wliich is at 31adras, ^oxBrahnin sixteen; iot a, K’helree, twenf^-fwo, 
and for a Bice twenty-four. Every thing else above written is the law z.\ 
Madras^ as well as here.” 

It will be observed that the Pundits of the Sudder Dewannee Adawlut 
are silent upon the subject of age. They say truly, that in the three supe¬ 
rior classes, a boy cannot he adopted alter an assumption ot the string; 
and that in the Soodra class, a boy cannot be adopted after marriage. 

Marriage in the three snpei’ior classes cannot take place before the age of 
five years, because the string cannot be assumed at an earlier period ; but 
adoption in those classes, nnay take place at any time ot life, however early; 
and the earliest, is recommended, as the most proper, for adoption. In the 
superior classes however, a boy is certainly eligible to adoption until the 
attainment of his fifth year, because he cannot assume the Puitah, or be 
married, sooner; but a Soodm may be married at any age, and may there¬ 
fore, be sooner disqualified for adoption, than those in the superior classes 

can be. 

Because adoption cannot take place after the characteristic string has 
been assumed in the three superior classes, or after marriage m any of the 
four classes, it does not follow that a person may be adopted after a cer¬ 
tain age, although he is not compellable to marry, or to assume the mark 
of his class until long afterwards. The general opinion, and that which 
certainly stands upon the best authority is, that a hoy cannot be adopted 
. after the age of five years ; adoption at a later period of life, is said to he 
.sanctioned by usage alone. See page 141 c# seq^. and page 14r> paiticularly. 
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THE following is tbe Remark** made by the Sudder Deivannij Adaxvliit on the case of 
Eshanchund Rai v. Eshorchund RaL 

** Admitting the father’s disposition of his estate in favor of his eldest son, to have been 
an improper exercise of power on his part, as possessor of thepatrimony, still the 
validity of a gift actually made by a father is affirmed by jimuta Vahana (ch. 2, ^ 29 and tW)). 
For since the gift of the entire estate to a strauyer would have hecn valid, (however hlamable 
the act of the giver might be), the donation in favor of one son, with provision for the support of 
the rest^ would seem to be equally valid according* to the doctrines received in the province of 
FtengaL And alter extending to tbe case of sons, no less than to that of strangers, Jiinuia Fd- 
hands position, respecting valid though made in breach of the lata, it peonies necessary to 
the consistency of the doctrine equally to that a father’s irregular distrilmtion o( the 

palrimony tit n, partition m^de by him in his lifetime, in ^oitioiis forbidden by the Imv (Jimuta 
Va/mm, ch. 2. § 17), shall in like mariner be held valid, though on his part sinful. No opinion 
was taken from the law odicers of the Sudder court in this case. But it has been received as a 
precedent, which settles the question of afatlier’s to make an actual disposition of his pro• 

perty, even contrary to the injmictions of the law, whether gift or by will, or by distributimi 
of shares.” 

No. 11. 

THE case of Rainkoomar Neaee Bachesputtee—appellant, v. Kissenkunkur Turkabboo- 
sun—responcleiit, decided by the Sudder Eewanuy Adawlut. —It is case 18 of the year 1812. 

I shall here observe that in the remark on the case of Eshanchund Rai y. Eshorchwid Rai a 
transfer by gift in the father’s lifetime, was put upon tlie same footing with a wilL 

The followingquestion was put to the Sudder Eewanny Adaujut Pundits in the case of 
hooniar Neaee Bachesputtee v. Kissenkunkur Turkabhoosun, —If a person of the Brahmin^ tribe 
during- the lifetime of liis elde&t son transfer by gift the mkok of his Estate real and personal — 
ancestrel or acquired to a younger son, is such a gift valid or not Valid according to the law au¬ 
thorities current in Btngall —The Huudits in their answer declare that huch a gift is valid —• 
though, the gift of the ivhole ancestrel landed ploperty being forbidden, it is immoral. —^I’he Court 
accordingly, under the opinion of the law officers, upheld the appellant’s deed of gift and pass¬ 
ed a final decree, reversing the decision of the Provincial Court—and affirming the detnecs of 
the Registrar and the Judge—costs of suit in the Provincial Court and Sudder Dewanny /I- 

♦ The paitioular tribe is said not to var^ the case. 


dawhit Ao !>(» paid by i\i0 Heapondent.--To this case there is the following note addfd to the 
llejjort—viz : ruis, doctrine was followed in a former c^sQ^£shaHckwid Eai v, Eshmchnnd 
Rai, vide Ili'pcrts, 1st vol page 2, 1st part.’' 

N* B. This cause was decided first by the Registrar in favor of the appellant.Res¬ 
pondent appealed to the Jud(je and he affirrned the Decree.—The Respondent then 

aj)pealed to the Provincial Court of Appeal and that court reversed i\\Q two former decisi¬ 
ons.—Tiie appellant now appealed to the Sadder Dewanny Adawlut, and the decision of the 
Provinciad Com t of Appeal was reversed, whereby the decisions of the ReyistrarKud the Judge 
were affirmed. 

No. IIL 

THE following is the made by the Svdder Dewanny Adawht on the case of 

Rhowanneechurn Bunhoojia V. the Heirs of Ramkaunt Bmhoojiai, 

'/^ Although the pundits of the Sudder Dewanny Adawlut have differed upon some points, in 
their hewustas delivered in this case, they concur in o|)inion that a father, in the partition of 
mceitrel immoveable property amongst his sons, is not authorised by the authorities of Hindoo 
law, which are admitted to prevail in the province of Br ngal, to make any unequal distribution 
of such property, beyond a twentieth part, in favor of the eldest son Chutoorbhooj states on 
this p^int that ‘because no mention occurs in the Dayabhaga or other law tracts, of the 
‘legality of an unequal distribution of ancestre! immoveable property, beyond the autfmrised de« 
‘ductions of a twentieth, half a twentieth, Sec, ; because a father has not unlimited disscretion 
‘ with respect to uncestrel immoveable property ; and because where the Dayabhaga upholds the 
‘ validity of a prohibited gift or sale, it is always understood as a pr&visa that the dmor he vested 
*with power to make such transfer; an unequal distribution (over and above the authorised de- 
•ductioiis before alluded to) of aiicestrel immoveable property, cannot be maintained as va- 
Mid.' . . 

“In like manner Soobha Shastree, after declaring that the deed of partition exhibited in 
this cause ‘ is invalid, and not binding on the parties mentioned in it, as far as it goes to make 
‘an unequal distribution of the ancestrel immoveable property;' and after defining the full 
authority which a person has over his own Acquired property, ‘ to consist in the power of alien- 
Mug it at pleasureadds^—‘as the father has not full authority (as defined above) over the 
^ancestrel immoveable property^ any distribution he may make, other than that which the law 
‘directs, must be considered invalid, and not binding on the parties concerned.' 

The above concurring opinion of the Hindoo law officers of the Sudder Dewanny Adawlut, 
which is confirmed by other pundits who have been consulted on the subject, and appears to be 
fully established by texts cited from the Dayabhaga^ and other authorities, renders it necessary 
to qualify the remark annexed to the report of a cause decided by this court in the year 1792 ; 
viz. that of Eshanchund Rai, appellant, vers, Eshorchuud Rai, respondent (vol. i. p. 3, of these 
Reports.) It was observed in the remark here referred to, that ^ after extending to the case 
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* of sons, no loss than to that of strangers, Jimnia r«/mna’s position, respecting gifts valid 
‘ though made in breach of the law, it becoim s necessary to the consistency of tiie doctrine 
^equally to mamlain, that a fathei's irregular distribution of the patrimony at a partition made 
‘ by him in his lifetime, in portions forbidden by the law, shall, in like manner, be held valid, 
‘though on his part sinful/—It was added, however, that ‘ iio opinion was taken from the law 
‘ officers of the Sadder Court in this case and from the opinion now delivered by them as well 
as from the authorities quoted by them, it is manifest that the ralidittj of an unequal partiti<m of 
ancestrel immoveable propertij, such as is expressly forbidden by the received authorities of Hin¬ 
doo law, cannot be maintained on any construction of that law, by Jimuda Vahana or others. 

“ It may further be deduced from the hewustas of the pundits in this case, and the authori¬ 
ties cited by them, tliat if a father make an unequal distribution among his sons of his oum 
acquisitions, and be influenced by the desire of giving one son a larger portion on account of 
his piety, or from any other motive sanctioned by the law, his act is moral, legal oxid valid. If 
he make an unequal distrihution arbitrarily, without being actuated by any of the motives w hich 
the law sanctions, his act is immoral, hut valid. If in making such distribution he acts under 
perturbation of mind, or under the operation of any cause which the latv pronounces to render 
the father incompetent, of giving more to one of bis sons than to another, or in other words, to 
disqualify him for such a distribution, his act is immoral, illegal and invalid; and the partition 
made by him is absolutely null and void. 

“ With reference to the decision passed in the case of Eshanchund Rai vers. Eshorcliund 
Rai (cause *2, vol. i, of these Reports,) and to a later decision in the case of Ramkoomar 
Neaee Bachesputtee vers. Kisseokuokur Turkabhoosiin (cause 18, of the year 1812,) in both 
of which it was assumed that a father’s gift of the entire ancestrel immoveable estate, to one of his 
sons, though forbidden by the Hindoo law, and condemned as immoral, is notwithstanding a 
valid donation, according to the Dayabkaga, and other authorities received in the province of 
Bengal, it appears proper to state, in this place, (as closely connected with the question of a 
father’s legal competency to make an unequal partition amongst his sons of immoveable an¬ 
cestrel property,) that the result of an inquiry on the subject affhrds great reason for doubting the 
correctness of the two decisions ahooe noticed, as far as they respect the ancestrel immoveable estate. 
No exposition of the Hindoo law was taken from the law officers of the Sudder Dewanuy A- 
dawlut in the first case, as already mentioned. In the second case (that of Ramkoomar Neaee 
Bachesputtee vers. Kissenkuiikur Turkabhoosun) the hewusta given by the pundits Chu- 
toorbhooj and Soobha Shastree, was verbatim, as follow s:—‘ Should any brahmin, during 
‘the life of an elder son^ irtake over by gift the whole of His property moveable and immoveable, 
‘ ancestrel and acquired, to his younger son, the gift is valid; but the act is sinful, as the gift 
^of the whole ancestrel property, moveable and immoveable, is prohibited by the Shusters. This 
‘ bewusta is given according to the authorities current in Bengal.’ 

“ Authorities in support of the above opinion^lst. The text of Vishnu cited in the Baya* 
hhaga: hew a father separates his sons from himself, his wdll regulates the division of 

‘ his own acquired wealth/ 2d. A quotation also from the Dayabkaga: ‘ The father has own* 
‘ership in gems^ pearls and other moveables^ though inherited from the grandfather, and not lo** 
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‘covered by him, just as iu Ids own acquisitions; and has pcnver to distribute them tihequally 
‘as Yajnifawalcya intimates : “The father is master of the gems, pearls and corals, and of all 
“other moveables, but neither the father, nor the grandfather, is so of the whole immoveable 
“estate/^ Since the grandfather is here mcmtioned, .the text must relate to his effects. By again 
‘ saying after specifying “ gems, pearU/^ it is shewn, that the father has authority to make 
‘ a gift or any similar disposition of all effects, other than land, &c. but not of immoveables, 

‘ a corrody and chattels, i, e, slaves. Since here also it is said “ the v)hole * this prohibition 
‘ forbids the gift or other alienation of the whole, because immoveables and similar posses- 
‘sions ai*e means of supporting the family. For the maintenance of the family is an indispen- 
‘sable obligation; as Menu possitively declares: “The support of persons who should be main- 
stained is the approved means of attaining heaven. But hell is the man’s portion if they 
“should suffer. Therefore let a master of a family carefully maintain thern.’^ The prohibiti- 
^on is not against a donation or other transferor a small part not incompatible with the support 
^ of the family, for the insertion of the word “ whole* would be unnieaniug if the gift of even 
‘ a small part were forbidden.’ 3d. The text of Yajnyawaleya cited in the Pragnschetta viveh: 

‘ Fi'oni the non*performance of acts which are enjoined, from the commission ot acts which 
‘are declared to be criniiiuil, and from not exercising a control over the passions, a man 
‘ incurs punishment in jthe next world/ 

^‘The Authorities cited in the above hewusia not appearing to support the opinion given in 
it, the surviving pundit, Soobha Shastree, was called upon for any explanation he might have 
to offer ; and the following is a translation of his answer. 

The father is master of the gems, pearls,” &c. This text according to ‘the 1)ayahhaga ex- 
‘tends to the property of the grandfather; according to which authority also the father has 
‘ ownership in all the property inherited from the grandfather. This appears to be the case, 
‘because having propounded the texts “for they have not power over it while their parents 
“ live,”^—“for sous have not ownership while their father is alive and free trom defect, the 
‘author concludes by observing that these texts declaratory of a want of power and requiring the 
‘father’s consent must relate also to projierty aiicestrel. In the Daya crama Sangmha after 
‘propounding the text declaratory of ecpial ownership between the father and sons in immoveable 
‘ property inherited from the grandfather, STurishna remarks that this text is not to be con- 
‘ strued literally because it is impossible that while the father, the owner of the grandfathers 
‘ wealth, survives, the sons should possess any ownership therein. Ihe same author in his 
.‘commentary on thO Dayahhaga in the chapter treating of partition made by a father of pvo- 
‘perty ancestrel and of his own acquisitions expresses himself as followsAlthough the 
“ father be ill truth lord of all the wealth inherited from ancestors,” <&c. The Nvord prubkoo or 
‘master which occurs in the two members of the text—The father is master of g^ikSy §c* cannot 
5 mean merely stoamee or owner, but must be intended to signify a person having the power of 
‘ disposing of the wealth at pleasure. Accordingly the text of the Dayabhaga declaring that 
‘ the father is not (us he is of his own) lord of all tlie grandfathe/s wealth has been thus com- 
‘mentod on by Sricrhhna Tercalamara : “ Still the right here meant is not merely ownership, 
but competency for disposing of the w^ealth at pleasure ; and the father has not such full domi^ 
‘‘ nion over property amestreij* Now in the latter part ot the text covoiii&ntm^r^Ihef^the% 
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^ is master, <J*c/aad[ concludiag but neither the father nor grandfather is so of the whole immove* 
f able estate, the maaiiug simply is that the father is not campeteut to dispose of such wealth at 

* pleasure. If ott the contrary it be made to signify that the father is uot ovraer, then it vrould" 

^ fallow as there is no declared distinction between them, that the grandfather would not hare 

* ownership in his own acquired wealth: therefore if a father make a gift of the vriiole immore- 

* able estate, it is valid, as the gift is made by one having ownership* But as the gift of the 

* wh6le immoveable estate withdraws the means of supporting the family, the gift is sinful 
' merely. It is declared in the Dxyahhaga that the word whole occurring in the last meimher * 

^ of the text, The father is master, <^ 0 . intends a prohibition, forbidding the gift or other aliona- 

* tion of the whole because immoveables and similar possessions are means of supporting tho 

* family. For the maintenance of the family is an indispensable obligation as Muiii has said 

The support of persons who should be maintained,- &c. Immediately afLorwards the au¬ 
thor states,—The prohibition is not against a donation or other transfer of a small part not 
incompatible with the support of the family. From the express mention of immoveables a 
I* prohibition is inferred by the analogy exemplified in the loaf and staff, against the gift or other 
^ftransfer of a corrody or slaves.” 5 In the above passages and others of a similar nature, 

* the word prohibitimi has been made to apply, and wherever the gift of immoveable property 

* has been prohibited, the reason, viz. it affording to the family means of support, has been as* 

,•» signed, therefore the word occurring in the latter member of the text is used to show the 

« iucompetenoy of the father to make a disposition at his own will, because immoveable pro- 

* perty is the means of supporting the family, and if those means be withdrawn the guilt is in- 

* curred of depriving the family of subsistence. In short as there exists a prohibition against 
^ the gift or sale of such immoveable property, if it be nevertheless given or sold, the precept 

* is infringed/ 

^‘Ramtnnnoo, the other pundit of tho Sudder Bewanny Adawlut, (who succeeded the late 
Chutoorbliooj), being called upon for his opinion on the point in question, delivered the fol* 
lowing;-^ 

^The gift ofthe whole aucestrel estate (not consisting of immoveable property, a corrody 

* or slaves) such as pearls, gems, <&c. and of the whole of his own acquired property, by a fa* 
Uherto one son exclusively, while there are other sons living, is a valid act. If the father make 

< a gift of a small part of the aucestrei immoveable property not incompatible with the sup* 

* port of the family, tile act is valid; but if he make a gift of the whole ancestrel immoveable 

* property, or of a corrody or slaves, the act is not valid. This opinion is in confofraity with 

< the Dagabkaga and other authorities current in BengaL- ^ 

Authorities in support of the above opinion1st. An extract from the Bay a crama Sangraha : 

* But the father possesses a power in regard to ancestrel property other than land (and the des* 
^ criptions above-mentioned) such as pearls, gems, &c. similar to (hat which he has in the dis- 

* posal pf his own acquired wealth/ Yajmjawalcya declares: The father is master of the gems, 
pearls and corals, and of all other moveable property : but neither the father nor the grand- 
father is so of the whole immoveable estate.” < Here by the specification in the first 

tQigmiP^<^rhm^corak, and afterwards by the use ofthe word alL gold and other effects. 


*^ciu'sive of tlje thr^e descriptions of property, consisting of land;, dec. are intended. The word^ 
^whole^ which occurs in the second portion of the above text, is made use of for the pur- 

* p0^e of shej^ing, . jihat a prohibition does not exist against a gift of imnioveable property, not' 
< incompatible with the due support of the family. Thus it is stated in the Dm/abha^a/ 2d. 
Texf Blmvu^evu Turkalancaru: ^‘‘ The father has power to make a gift or other transfer of 

his pwn acquisition and of Uie ancestrel property consisting of gems, pearls, <fec. This con- 
elusion may be deduced from Jimnt t Vahanas exposition.^ An extract from the Dmja! 

ermna Stungrahu: * A father has wot the power to make an unequal distribution of ancestrel pro- 
petty* consisting eitjlier of land, or a corrpdy or sj!.aves, even though any of the causes before 
'mentioned, namply, the superior qua!i|ications of one particular son, A:c. should exist* arid the 
^text of Yajnguwalcya which declares, ‘‘The ownership of father and son is the same in land 
which was acquired hy the grandfather or in a corrody or in chattels/^ is intended to restrain 
fthe exercise of the father’s ^i\\/ 4th, The text of JBhuvudevu Turkalmncara: 'The following 
^ text qf cUed in the ?‘A single parcener may uot without consent of the 

forest make a sale or gift of the whole immoveable estate, nor of what is common to the lami-* 
** ly/^ relates to the prohibiti<in of a transfer of ancestrel immoveable property, or of immove- 

* able property acquired at the expenoe of the anpestrel estate** 

, •' In consequence of the above difference of opinion between the present‘d Hindoo law officerai 

ofihe Sudd^r Dewamny Adawlut, the following question was proposed to the pundits of the Su¬ 
preme Court, Tavapershad and Mrityoonjyee; to Nurahurree, pundit of the Calcutta provincial 
impart 5 auid JRamajy^., a pundit attached to the College of Fort Wiliiain. 

A person^ whose elder son is alive, makes a gift to his younger, of all his property moveable mid 
immoveable^ ancestrel and acquired. Is such a gift valid according to the law authorities current 
Bengal or not; and if it be imalid, it to be set aside ? 

The following answer, under the signatures of the four pundits above mentioned, was 
ceived to thir reference, on the 21st of September, 1818. 

* If father, whose elder son is alive, moike a gift to Ms younger, of all his acquired property, 

* moveable and immoveable,, and of all the ancestrel moveable property; the gift is mlid> but the 

* 49*^^** sinfully. If during the life time of an elder son, he u*ake a gift to his younger, of all 
‘ the anpestrel immoveable property, such gift is not valid. Hence if it have been made, it mUst 

* he set aside* The learned have agreed that it must be set aside, because such a gift is hforlU 

‘ ori invalid ; in as much as he (a father) cannot even make an unequal distribution his 

" sons of ancestrel immoveable property, as he is not master of all; as he is required by law even 

* against his own will to make a distribution among his sous of ancestrel propm ty not acquired by 

* himself (i. e. not recovered) ; as he is incompetent to distribute such property among his sons 
« until the mother’s courses have cca«cd,lest ason subsequently born sho^ild be deprived of his share} 

* and as, while ha has children living, he has no authority over the ancestrel property/f 


* Shash’€$ and IlUmtunnoo, 


f I. e. immoee/ik9 
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, Autliontks la mipport of the above opink)nar-r^ 

1. VishmOj cited in tbe Dayabhaga: —His will regulates the division of Lis own acquired 
it W’ealth/^ 

2. Yajnyawalcya, cited in the JDayahhuga ;— >** The father is master of the gemsj, pearls, coral^ 
and of all other moveable property.” 

3. Dayabhaga: —The father has ownership in gems, pearls and other thoughi«- 

** heritedfrom the gi'andfalher, and not recovered by him, just as iii his own acquisitions,” 

A. Dayabhaga But not so, if it were mworecWeproperly inherited from the grandfather; 
** because they have an equal right to it. The father has not in such case an unlimited discre- 
tion,” Unlimited discretion interpreted by Sncrishna I'ercalangara to signify a competencjy 
of disposal at pleasure. 

3, Dayabhaga Since tho circuTnatance of the father being lord of all the wealth is stat«» 
ed as a reason, and that cannot be in regard to the grandfather^s estate, an unequal dislribu^^ 
“ iion mad© by the father, is lawful only m the instance of his own acquired wealth*^ —Commen-* 
tary of Srierhima on the above text:—Although the faliier be in truth, lord of all the wealth 
inherited from ancestors, still the right here meant is not merely ownership, but competency 
** for disposing of the wealth at pleasure ; and the father has not such full dominion ova proper^ 
** ty ancestreV^ 

<5. Dayabhaga If the father recover paternal wealth seized by strangers, audnotreco^ 
vered by other sharers, nor by his own father, he shall not, unless willing, share it with Ms 
*♦ sms / for in fact it was acquired by him.** ^ In this passage, Munoo and Vislmoo declaring that 
‘ he shall not, unless willing, share if, because it was acquired by himself, seem thereby to in- 
* timate a partition amongst sons even against the father’s will, iu the case of hereditary wealth. 
< not acquired (that is, recovered,) by him.’ ' 


7, Dayabhaga: — * The condition ** when the mother is past child-bearing,” regards wealth 

* inherited from the paternal grandfather. Since other children cannot be borne by her, when 

* her courses have ceased, partition among sons may then take place : still, however, by the 

* choice of the father. But if the hereditary estate were divided, while she continued to be ca- 

* pable of bearing children, those, born subsequently, would he deprived of subsistence. Ncr- 

* ther would that be right: for a text expresses, “ They w^ho are born, and they who are yetun-^ 

begotten, and they who are actually in the womb, all require the means of support; and the 
** dissipation of their hereditary maintenance is censured.” Srierishna has interpreted, V4e dtm- 

* patien of hereditary maintenance, to signify the being* deprived of a skate in the ancestrel vrealth.* 

Dwitanimuya If thete he of spring, the parents have no anthority over the mcestrel wealth, 

and from the declaration of their having no authority any unaidhorhed act corhmUted by them 
d invalid,^^ 


iAPPBNDIXv 

Text of Vijmjaneshoara cltod in the MedliatUM :—“ Let tht! Judge declare uoidfa aalerrith^ 

out ownership, and a gift, or,pledge unauthorized by the ovfaer.” The teriB witkout maenhip, 
intends incompetency-of disposal at pleasure. 

Text of Nareda: —’f That act which is dope by an infant, or by any person not possessing an-. 

thority, must be considered as not done. The learned ip the law hpve ao declared,’* 

No. ly. 

The following is the opinion given by the Supreme Court Pundits Jo the Master in j^quity of 
the Supreme Court. 

MASTER’S OFFICE, 

April 5ih, 1821. J TarraneycJmrn Baniitrjee and others^ 

^ Petrum Aitwa (f7/irtlf€r. Sworn to interpret. l\irfap&rmud Sknliat^harjee Na^ahoosunmidRam^ 

Bhuttacharjee Turkalunkali produced on behalf ot‘ the Complaioamtgj ati4 interrogated by Mr. 
Thomas. 

Question, Can a father give an unequal share of aacestorial lande4 p^op^rty to one of hia sons 
to the prejudice of the others ?^ 

Answer* He caui.iot give nil to one son.- Xf one son has ^ luvycT Jumf/ily than the others, or 
is infirrth father may make an unequal distribution in his favour. 

Question, Can a father in hia life time give away an anoestorial Talook to one of his sons? 

Answer^ YeSy provided he leaves at the time of his death su^cient for the support in ^ res*- 
pectable manner of the rest of hia family. 

Question. Can he give away such ancestorial Tahqk to am son although ho h^s a 
family than the other sons and although he is not infirm ? 

jln 5 i€?er. Fes he can, ^ the son to whom he giveif such Taloot is moye attentive to h}n^ th^n 
the others* 

Question, Who is to judge of the son’s being more attentive than the others? 

Answer, J’Ae/afAer, but ho must judge according to the Shastras. 

Question. If a father has eleven sons, some of age and some under age, Who all behave to 
him equally well, can he in his life time without contemplating a division p4 his estate or his ovyn 
death, give to his eldest son a Tulook being ancestoriqlproperty^ worth a Lac of Rupees, the whole 
property being worth ten Lacs ? Is such gift valid ? 

Answer, He can ; und mch gift is valid. lie could give it to any sqn. 

Question. Does such gift depriye the soi^, so obtaining j| q.t prQpQr|i<)n of the remainder 
of the property on its coming to be dlvi4ed ? 

Amwer, It docs 7iot deprive him of his proportifn. 

Question, To what extent can a father give ancestorial property to one son ! 

Amiver, There is m proportion specified, , 

Questi(rn' 9^ ancestqrial property worth ten Lacs, how much i« your opinion could a fa^ 
ther give to one son ? 

Answer, JXe naigh^ give to my extmt if he leaves enough for the. other sonst 


Can the father inake such gift of ances^rial property to any person not his son? 
Ajimer. He cannot Ho may give a smail proportion, about one biggah in fifty for instance 
for charitable purposes* / 

yA» 

K C. MACNAGHTEN, P. A. CRATER, <S. /nf, 

(AteuaCopy:.) B, C. MACNAGRTEN, 


No. V. 

Relating, to the adaption of ,a son by the three widows of Luckinorahi Takoor under and 
I>y virtue of Luckinarain^s Will. ^ 

The Will of Luckinarain Tahootm *6 ,, 

'^7 Stl Sri Hurce 
Shoronong.*— 

** To Si ijut JTuggomohun Mullick; may the highest felicity attend him; 


it 

l^H. 


*'I, Sri Luckinarain Takoor, make this will. I am sick in body and no body knowi^ what 
may happen or when ; through Divine Agency I therefore of my free pleasure in my sound 
understanding und.«ens«s appoint you Attorney of my Estate in Cash and so forth whatever 
'* (here is you will take all the above Estate and so forth under your controul and pay my 
<< debts and obtain payment of my dues you will bring the annual Interest of my Company’s 
Paper and defray the expence of my famHy ami the Rites, Ceremonies, and so forth, and 
purchase Company’s Paper with the amount of Interest remaining, Sicca Rupees (10,000) 
ten thousand remains out of all the above Estate for purposes of my future bliss and you will 
perform pious and the like acts occasionally. 

^^Yoii will pay according (o the particulars wbatl give to individuals: as to the fifteen thou- 
*« sand Rupees whieb I give to my thrv e wives at (6000 five thousand Rupees each specified 
**in the above mentioned particulars you will pay five thousand Rupees to her who shaU live in 
my family fulfilling her duties and you will pay only the Interest on the aforesaid five thou- 
0 sand Rupees to her who renounces the performance of her duties and conducts herself im- 
properly or does not live in ni.y family such shall have no concern with the priucipal as to my 
Ostate in cash and so forth, remaining over and above the particulars below my younger with 
is pregnant the son or the daughter that is born of such her pregnancy shall be owner of 
the wealth. If any harm happens to that child my three wives shall adopt a son with mu-« 
tual consent. If they three do not agree in that case my eldest and second wives shall with 
mutual consent adopt a sou and if they d sagree my youngest and second wives shall adopt 
a son with mutual consent and that adopted son shall be owner of my wealth and hold tlie 
right of performiug the ceremonies to be pferformed after me and no body else shall have 

Q 
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any concern witb all the above estate and so forth. If ray three wi^es continue In the perform- 
ance of their duties severally the aforesaid adopted son shall inaiiitain them and cause rites> 
icerenaoiues, to be performed. To this purport I make this will ol my free pleasure in sound * 
ttuderslanding and sense, year 1221. Dated lOlh Cartickj Tuesday morning. 

Partiailars of sumSr 

Tor purposes of my own future bliss, f # f 

Spiritual Teacher, ...» .. .... * f * ... ^00 

Poorohit,....... 200 

To my Sister, ....... . ...— 

Sister^s Daughter, .. 

To my eldest Wife. ^.ff ......f.f » f • 6000 

Tomy second Wite,........... 

To my youngest Wife,........ • • 5000 

To Gour Bundo of the house, ^ t f t *»• v 

20.900 

. Pay an excess to my second Wife, .y .r- ,f.-f • •♦•••• 1,000 

.. 

27.900 

d'he sums of Twenty-seven Thousand Nine Hundred Rupees, 

(ON BACK.) 

‘^V^itnesses. 

Sri Burshnobdoss Miillick. Sri Lalbehary ^en. 

Sri Soroopchuuder Sen, Gourliury Bondopadhya, in Balee, 


I^ASTER^S OFFICE,| 

Sept. IJth, 1823. ^ Srimuttif Taramioney Dairy, and others, 

Damjoy Tnrkalmkah, one of the Court Pundits, produced to be examined on behalf of thp 
(Jorpplt^inant. Petruse Astwa Chafer^ sworn to interpret. 

Qiiestim, A Brahmin leaves three widows, and a child is directed to be adopted, which 
of the three widows is to receive the child on its adoption ? 

Ansxoer^ The widow of tha Brahmin who had a child of her own, 

QaesHon. If one of the widows is related to the child it being her uncle's son, can she re¬ 
ceive the child ? 

ANo, that is an obstacle. 

Question on the part of the Defendants. Where is the law prohibiting the widow who is 
related to the child from receiving the child if the husband directs the adoption ? 

Answer, It is to be found in the Dhuttuck Chundrika and DkuUuck Mcemangsha and in 

other books. 

Question^ Is it prohibited for a husband to adopt his wife’s relation i 














appendix: x{ 

Answer. It is'iiot prolubited generally, but some relations cannot be adopted; a husband 
t^nhotn.adopt his wite^s uncle s child, nor any child so nearly related, 

Questhn. Is there the same prohibition against adopting a child who is related that there 
against receiving a child in adoption that is related ? 

Answer. Yes. • 

(Question, If a Bvahmin leaves more wives than one, and the child to be adopted is 
lated to one of them, which of the wives is to adopt ? 

Answer. I hat one wife cannot adopt or receive the child in adoption but the child may be 
j^dopted and recelvecl in adoption by one of the other wives. 

Question, Can three widows adopt one of them, being related to the child ? ‘ 

Answer, On ly one can adopt, the three may agree upon the child to be adopted but only ona 
of the widows can adopt. 

Question. Does the cjuld so adopted become the child of the widow adopting, or the child 
of the three. 

Answer. The child becomes the child of all three. 

QuesHon. Suppose the child to die after adoption which of the widows inherits his property ? 

Answer. The widow adopting him, if he should die under age, she will be called the mo^ 
Aer and the others the step-mothers. 

Question, Suppose one of the widows at fir^t to have opposed the adoption, but afterwards 
agreed to it, can slie be the person to adopt. 

Answer, Yes, after she has agreed to it. Her former opposition will not stand in the w’ay 
Ojf her being the person tp receive the child in adoption. 

Quesimi, Which of Uie widows is the person to have the care and management of the child 
lidopted? 

Answer It is not ptated particularly in the Shasters; all three ought to take care of him. 

Question. Suppose the widows to disagree and separate, which of them i^*to have the custo« 
dy of the child. ^ 

. The widow ^vho adopted the child, she may take the child with her, even if she 

pleases unreasonably to cpiarrel with the othora- 

Eughooram See^^omoneg, the other Court Pupdit, agrees in the answers given to the above 
jjuestious., 

JBr P* MACNAGHT£]Sr, Master, Jp. a. CHATER, S. Intt 


MASTER’S OFFICE,) Degumhemj Baby, 

SfiPT.2aia, J82:i. f ^ 

} onmnttg Xaramoneg JOabg, and others, 

Petmse Astwa Chater, ^vtorn to interpret. Present, the Court Pundits and otljers, from tho 
Sudikr Dewanny Adawlut, anil from the Coliege, to whom the following questions' are proposed 
on the part of the Complainant. 

In the case of an adoption into the family of a deceased Brahmin what child ought to bo 
preferred, ouQ from the relations of the deceased, or one related to a widow of the deceasetj ? 



m 
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Answer* A child fvom the relatlona of the deceased ough t to be preferred, 

Questimi, on the part of the Defendants, M ay not any child of the Same cast be adopted 

Amwer, Yes, the adoption is good. A child under the age of five years and of the same 
cast as the deceased must be chosen. 

Question on the part of the Complainant. If the widows of the deceased (having* autho¬ 
rity to adopt a child) should tak^ one for the purpose, not from the reiatioM of their deceaisedl 
husband, Avould they do wrong ? 

Aymwer* Yes it would be impious> but a stranger may be adopted. 

Question* Is it not usual amongst Brahmins^ whea they adopt a child in their life tiuie; i<P 
take one related to themselves ? 

Answer* They usually adopt a child of their brother. 

The elder of the Court Pundits is asked, if he conceives it would be an impirety in the widows! 
adopt a child not of the family of their deceased husband, in preference to one of his family 
and states. It would not be an impious act but an improper act, not of much consequence. The 
other Pundits declare, that according to \\m Shusters, n, child ought to be adopted from the family 
of the deceased on being required to give thek authority; for this they refer to/‘ Duttodeedhit^ 
ue:* 

Question on the part of the Defendants. Supposing the deceased to have been upon bad 
terms in his life time with his own relations ought his widows to adopt a child from the family 
of those relations ? 

Answers They may, and if there is no other child redated to the deceased, they ought to a- 
dopt from the family of those relations. The quarrel is gone on the de^tli of the husband of the 
Widows. There is nothing about this in the Shusters. 

E. C. MACNAGHTEN, Master. 

*ft ’^wsrtsr 
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P. A. CHATEU, s: ht. 


MAST OFFICE Degumberry Bahift 

Jan. 5 th, .1 Bit. j Sr imiittg Tctramoneg jDaby^ and others. 

Bamkoomar Seeromoney, a Pundit from the College, produced and interrogated on behalf of 
the Defendants. (Lewis Namey, Interpreter.) 

Question. A BraJmiin left three widows, and directed that a child should be adopted, a child 
for that purpose has been selected, which of the three widows is to receive the child from its 
natural parents on its adoption ? 

Answer. The eldest widow is to receive the child. 

Question* If two of the widows had each a child and the other not, would this circumstance 
make any difference ? 

Answer, It would make no difference ; the eldest widow Is the person to receive the thild 
in adoption. 

Question. One of the widows, the second is relried to the child proposed to be adopted, the 
child being the son of her father^s brother, does this circumstance present her from being thj#“ 
person to receive the child in adoption \ 












• Ifliis dofeg! not pw^nt.iSie eldest fl-orn j?eceiy,ing tW c}|ild ; atuj nccoxdvHg to the 

Dhuttmh BkediU^e^ the second might receive the child in adoption nojtwithstandipg the lelcUon^ 
8uppa#ing the eldest widoVir tC bp out; ot the w^iy. J do not remenibe*’ passages hi other bopk^ 
V^diich tvould anthoriaio tha second widow to receive tlip child hi adopdon under these ciicuiu- 
silanqes.' •• ■ .■ ■ . . - ' ‘ , 

Question, Having read the passages referred to by the Court Pundits^ do you find any tlufijj 
coiitravening the autlipvity; to j^wdiich you refer ? 

A^i$wm\ As the passages stand by thetnselres, they appear repugn ajit, to the aidHcrity I 
have referred to in the Dlmttuck Phedittee, but by reading what precedes and what follows, 
they are eoniiMent with it. 

Q'up.stmi on the part of the Complainant. 'Were you ever examined m this Court respect¬ 
ing the adoption of a sisterV son ? 

xhiswer, JNo; I never gave a written opinion on the subject. 

Question, What are the degrees of relation which prevent a cliild from being adopted ? 

Answer, In the Dhultuck Memanshai tknd. Phut tuck Cftwidrika^ it is laid down that a contrary 
relationship ('* Verooddha SaYit(dian(lkiC\) \iYe\enK% iSkdoY^tAon taking place. The author of the 
PhuitUch Phediitce has defined the lueanhig of contrary relationship/^ Stating the persona 
€oinpiabendediu dmse, a sister^s soq,, a grandson by a daujghter, a brother, a 

father’s brother, or a mother’s brother. These are the five persons excluded. This was the case of 
4a fandly, arul fbe exclusion applies, to the Brafminy Khittry and Bfioice castes^ bht 

not to relationship to be,considered is that between the deceased and the intend¬ 

ed adopted son. I do not .say that relationship to the widow is not to be considered* The pre- 
iCej|l applies t<5.;r.elut|pnship vvith ' 

Can a widow adopt her own sisters son ? * 

Awsieen There is no proUibitiofi. She can adopt him. - 

Question. Gau sho adopt her own brother ? 

Ansiver. It is not prohibited in the Phutiiick Phediftee, but he may be excluded under the 
‘‘l^assages in the 

Question, May a sister’s son be so excluded ? 

Answer, No, he cannot; what 1 state is acjcqrding to the Sages and Legislators ; there Is 
HO teason gfen foy wiia^ is laid down . I conceive that the widow’s sister’s son does not come 
under the description of Contrary relationship,” and that a widow’s brother does. 

Question, Suppose one of the three widows Lad a child which survived the deceased hiis- 
-band , would this i^ake an^ 

Answer, It would make no difference, 

Question pn the part of the lJefendaKts^ Are.you aware of any explanation of the worda 
‘^'Contrary relationship” except that given in the Phedittee? 

Answer. X do not at present recollect any other passage, but I believe there is an explauii- 
lion in lOT(tlf ; 

** QuesHori, Tn Mi^se books is the rel^onslup spc^lien of the the adojpt- 

ing father and the adopted child? ^ v 

4IWKW*;.: Tm ; , . 
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Cossinauth Tnrkapunchannnd, Nilmoney Naj/ahtnkak, Jlamtomo BiddiahaffeesJi mid Jtam^ 
(foomctr Nayapunchamind being present, are asked on the part of the Defendants if they have, 
heard, and if they agree in the law as laid down by the Pumlit^yrho has been interrogated ? 

A^iswer, We all agree, so far as this, that the eldest widow is the person to receive the 
child in adoption notwithstanding the others have had sons. We disagree as to the adoptioii 
of a sister’s son. 

E. C. MACNAGHTEN, J/arfen ‘ 

E. NAMEy. 


MASTEK’S OFFiqi!,\S™“"» 

Jan. 7ll», li^24. ^ Srimutty Taramotieij Dahtfy and others, 

■ £amlcoom<(r Seerommey, is produced tp be interrogated in continuation. Uwis Namsy, In. 

‘"'aTis asked on the part of the Complainant to give his authority for stating, as ho did on the 
^th instant, that ti.o eldest of the three widows was the person to receive the child tromits n»- 

ThereLe texts in the Dhurniah Shastras which prohibit other widows from pej> 

forming any religious acts whilst the eldest is living. 

He refers to a passage in YaggiawaJiiah. Vivadabhangarnava, and Bree tagn u . 
(jtuesHon. What is your authority for having said a widow may adopt a sister s son 
vlnsioer. It is no \fhere prohibited. 

Question. Did you ever know of a case of adoption by one widow where there were sevn, 
^•al widows? 

.dnswer. I do not immediately recollect a case. ^ 

Question. In any of the books are instructions given as to adoption where there aie ? vfta 
jf^l widows? 

Answer. I do not remember any. . t i ;i 

Question. Which wife, according to ffindoo law, is most esteemed, the wife who has had » 

child, or the one who is childless? . r „ 

^nstoer. The eldest widow, allliough she has not had a Child, is superior. ca s ^ 
thofityfor a widow who has not had ^ a child; being entitled to adopt 'a son in prefeieuce t 

"Te Itrsi: » Mentanshai and muttneh DMdiUee, where the 

the enumerate., of those who may adopt, is placed in order before tbe person who has had a 

peytorm all religious ceremonies to the exclusio^p of the other widows ? 



A I' p B N D I X. 




Answer^ Ther^ is a passage ia the Ilmnuyana,^ and there may he others,' 

Question, Do you mean to say, if a man leaves a younger widow pregnant of a son, which 
IS born and lives for a tinte; that this widow has no preference over his other widows who never 
have had a child ? 

Answer, JEven in this qas^ the eldest widow is e ntitled to bo preferred. 

Question, Would the eldest widow in such case get the estate on the death of the son, 
Anmi^er, No, 

Question, Has the widow who had the son, no preference ? 

Anstoer. No ; the eldest widow is preferred. ^ 

During the life time of the son, which of the widows has the preference, both as 
to worldly aitd religious acts ? \ 

Answer, Whilst the son lives he has the superiority, and the mother of the child must of 
course have superiority in the managemefit of her son\s wealth during his minority. 

Question, Did you ever hear of an authority to adopt given by a man when one of his wi¬ 
dows was pregnant ? 

Answ 0 \ I never heard of any case but this one. It is not prohibited. 

Question on the part of the Deferulants- Has the widow who has a son any superiority m 
ihe management of religious ceremonies during her jjon’s life time f 

Answer, None ; all religious cef^nionies are performed by the son, or by others on his h®!5 

Question. Can a Brahmin marry two sisters? 

Answer, Yes. 

Mamtonoo Biddlahaf/eesh, Cossinauth Ttirkapunchanund, Nilmoney Nayahmkah,eLnii Ram- 
Jroomar Nayapunchanimd, being present, are asked if they have heard and agree in the law as laid 
down by the Pundit who has been inteixogated, 


Answe7\ Yes. 


E. C. MACNAGHTEN, 3Iasm. 


p . namet. 




MASTEU’S OFFI03E,) 

o ov> 1 veo'sus . 

Sept, llth, 1B2-. j Srimutty TartmofUiy JDaby, and others. 

Present, iho Gonri Pmdits, who are iuterrogated by 3Ir. Thomas Petruse Astwa Chafer^ 
;6Worn Interpieter. A persoi^ desiie^ by lijs wjill, ilmt a child should he adopted by his siddows 
after his death. It is not necessary in such a case, that the nearest relation should be adopted. 
In the case of a Brahmin, the boy to be adopted liiust be between the age of two and five years# 
It would be bitter to selept a chU^ from the relations of the father, but it rnay he done from 
^ Jhe relaf-ious of tl/ie mother, v "J^’he person to be adopted need not be related in any manner to 

. , . : 4 . 






§L 


X«i 


"appendix. 


the family. Having Kejin adopted, he can perform ail necessary ceremonies. Tlte chijd rausi he 
hf the sameWri/ is the deceased ; he ought to be of a good'faniily,'thit is, the son of a rfspept- 
Mile father'and dnght not ib be sickly. If there is no direction given by the deceased f»s to tlje 
child to be adopted, a child related to the- hu.sband’s family ought to be jjr.eferred, if be is equally 
healtliy and as good iu all respects as a child related to the deceased's widoivs. 

E. C. MACNAGHTEN, Jfaster. A. CHA1PEB, S. Ini, 


MASTER’S OFFICE,) 

14111,1823. y Srimutty Tara money Daby, and others. 

Nilmoney Deb Sitrmona, a proclaced to betexamined on the part of the Dojfend^autgfbi 

C'/zci/er, sv^ 

'*A Brahmin may adopt any child he.pleases of the aatoe east as hiniselfi provided the clul|l 
is not above five years old. A Brahmin's ividow haying autliprity to adopt> has the pmo extent 
of choice as her husbaiid had. The child must be of the same cast, aud not above five y€a|s> 
old. This is the only limitation. - ^ v > 

JExartiined on the part of the Complainant. ' , . 

Hjpefereace ought to be given to a child of the nearest relation. To adopt another child ij^ 
'^liot impious according to the Shasters. It is not enjoined by the Shasters io adopt a child of 
*the'nearest relafioa* 

. . *r!iif(iiat3iC!R*l’ar‘il5T 

Rawjoy Tnrkalunkah, the Court Pundit, is present, and concurs in wlial has been sta^d by 
Nilmottgy Deb Svrmona, 

. ■*f irtsia'5'.i'^n'.-,^ ?3?7 


E. C. MACNAGHTEN, Master. 


T. A. CHATER, S. Jnh 


MASTER’S OFFICE,) Srimntty Depumbeiry Daby. 

/ versus 

JAN. 7th, 18*2 k j Sfdmutiy Taramoney Dabyf jind others. 

GuddadhtiT Turkubayeesh, a Pundit from the College, is produced on behalf of the C^.» 
plainaat, .Zewis Namey, Interpreter.. . 

'Qimiiok. A Brahmin left three wives, one pregnant who bore a son, this son having died, 
which of the widows is entitled to receive a child in adoption, under a direction to ado^t-frdna 
c their husband 2 '; ' 

Aai^ujer. The widow who had a son* 

r If the eldest widow was cbilcHess, if the second widow had a child Who died^ia 

^ llie hu&hand’a life, time, and if the third widow was left pregnant of a son who wasbbrh* alite 
and afterwards died, which of these three widows is entitled to receive a child iu adoption'? 
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Ecicii cyf tte two widoi^rs who have had a child, has a right. 

Qttestim, If die child to be adopted is the son of her father-s brother, does that disiqualify 
one of the widows from receiving him in adoption f 

Ansvje*^, It does. 

Quesf im on the part of the Deieudants. Where is the authority for saying that the widow 
who has had a child is to be preferred to the other widows in receiving the child in adoption ? 

Answer, In Ahinoo^ chapter 9, verse 8. 1 have not searched for other anthorities. 

Question, Where is your authority for saying that a widow cannot adopt her father's 
brother's son ? 

Answer. It is in the DhuUuck Chundrika^ but | have not brought my own book and I cannot 
find the place. 


C. MACNAGHT-E^T, Master, 


U NAMET. 


IN THE supreme court of JUDICATyilE AT FORT AVILLIAM 1:11 

BENGAL. 


IN EQUITY. 


^ Srimutti/ pegumherry JDaby^ 
> versus 


j Srimiiity Tavanwney J>aby, and others, 

Jn. pursuance of an order of this Honourable Court made in the above cause and bearing 
date th^ seventh day ot July in the year of our Lord one thousaud eight hundred and twenty# 
three whereby amongst other things it was referred to the Master to encjiukre and report wbat 
wiU be a suitable sum to be paid out of the funds in the hands of the Aocountanf Qen^ral to 
the credit of this cause fov the purpose of performing in a suitable mahu^r the ceremonies for 
rile adoption of Tarracoomar Surmono as the son of Luckeynaraii^ Tagore, deceased^ and to 
;i\’hoiu such sum ought to be paid, and further that the Master should enquire and report to thiif 
Court wIk) is the proper person to receive from his natural parents the s^id Tarracoomar Sur- 
mouo at the corcmiJay ot adoption ; I have been attended by Mr. Tiiooias Bruce Swinhoe, af 
Attorney for the complainant and by Mr. William Denman, as Attorney for the defendants, 
and in their presence I have made the enquiry by the sal<1 order directed, and having heard 
and considered tlie evidence adduced and tlie observations ipade by tlie said Attornies bn jbe** 
half of their clients, respectively f find thut the sum of Sicca Rupees one thousand ahd nine 
hunih^d is a. suitiible sum to be paid out ot the funds in the hands of the Accountant General 
to the credit,of this ciuipe frir the purpose of pertorniing in a suitable manner the ceremoiiieis 
f/ojr the adoption of Tarracoomar Surmono us the son of Luckeynarain Tagore, deceased, the 
paiticuiais of which sum ot liiicea llupees one thousand and nine hundred are set forth in a 
, schedule laereuntp annexed which 1 pray may be taken as part of this my report. And I turtlieir 
jrepoit that tho defendant Srimutty Taramoney Daby, the eldest widow of the testator 
jbuckeynarab I agore, deceased, is the proper person to receive from his natural parent^ 
thfi Tarxacqoinap Sui'mpno at the ceremony pf adoption and that the aforesaid sum of SiC'^' 
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ca Rupees one tliousand and nine hundred ought to be paid to her* All which 1 humbly eub- 

juit to this Honourable Court. Given under my hand this -- day of January, in theyear 

of our Lord one thousand eight hundred and twenty-four. 

A true Copy* 

E. C, MACNAGHTEN* 

SCHEDULE to WHICH THE ANNEXED REPORT REFERS* 


Hoorn and Parbimnow Sheraud,.... ^ 

Jewels for the Child, .. •••••• 450 0 

Present to Learned Brahmins, • • • .. •••••• «^00 0 

Presents to Cooleeus or Brahmins of high rank, ...... 300 0 

peeding Brahmins, (fee.. *.. •. b50 0 

Cloth to the Relations, ... 150 0 


Presents to be given to Brahmins by the relations, *. .. 100 0 

;Sa. Jf?s. 1,900 0 


No* 1. BENARES COURT OF APPEAL. 

. ANSWER. 

A person named Rmnloncfo, in his last illness leaves directions with his wife {Huripriya) 
adopt a son and dies leaving his father {Ramhiry) surviving him. Ramkury having been satis¬ 
fied with the sanction which his son expressed to bis wife to adopt a son, desires his daughter- 
in-law to select a boy from among his brother’s sons and to adopt it. Afterwards he, Ram^ 
hury, dies, vnd also his brother. Huripriya adopts a son, RamcrisJma* Under these circumstances 
a question was put by the Judges whether Mumcrishna is entitled to succeed to the wealth of 
Ramtonoo only or to that of Ramhury also. The answer is as follows i^Mamcruhna vnll tak^ 
the property of hath the deceased persons. He is a substitute for a true son of Ramtonoo 
also for a grandson of Ramhury. ** Not brothers, nor parents, but sons, if living, or their male 
issue, are heirs to thil deceased.” All the twelve sons of men may succeed to their father’s 
wealth* The son o\f the body, and th<^ son of the wife may succeed to the paternal estate ; but 
the ten other sons, can only sueceed, in order to the family duties and their share of iaherit- 
ance.” It appears that on failure of a son of the body and the son of a wife, a given son is 
entitled to succeed to his father’s wealth. Merrn: ** Of the man, to whom a son has been given, 
adorned with every virtue, that son shall take the heritage, though brought from a different 
family. “ A given son must never claim the family and estate of his natural father ; the fune¬ 
ral cake follows the family and estate, but of him, who has given away his son, the funeral ob- 
latioii is extinct.” The property of the son given, in the estate of the giver, ceases; and his rela¬ 
tion to the family of that person, is annulled, the funeral cake pursues the family and estate of 
him in whose family he enjoys wealth and he will present the funeral cake in his name and be 
his son. The offering of the funeral oblations, &c. to the donor (his natural father) by hrm, will 
cease, but he will do some behefij; fot him in the next world. Ramorishm will take tbe whtd# 
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estate of hoik 3Ienn: By a son, a man conquers worlds; by a son’s son, he enjoys 

immortality; and afterwards, by the son of a grandson^ he reaches the solar abode.*' It ap¬ 
pears from the treatises on the subject of the partition of heritage specifying the succession of 
a son or on failure of him a grandson, that the children of a son have the right to take the ances- 
tre! property to the exclusion of a widow and other claimants to the estate. Yajnyawalq/a says, 
“ The ownership of father and son is the same in land which was acquired by his father^ or in 
a corrody, or in chattels.” A widow is competent to adopt a son with p€7'mis$ion of her hns^ 
bandy otherwise incompetent. The doctrine of Vashishtha quoted in the Dattaka Mimansa: Let 
not a woman cither giv^e or receive a son in adoption; unless with the assent of her husband.” 
The adoption of a son of equal class who may not have been initiated in ceremonies down to 
that of tonsure under the family name of his natural father and who may be between three 
and five years old, rs the most eligible. This opinion is conformable to the authority of the 
Dattaka Mimansa, By the adoption of a son, after the ceremony of tonsure he is termed Dwya-* 
mushayana or son of two fathers and he will be connected with both families and be initiated 
under both the family names. Vriddha Oautama forbids the participation in inheritance, of" 
one, not of the same tribe, thus, should one of a different class be taken as a son in any in¬ 
stance, let him (the adopter) not make him a participator of a share, this is the doctrine of 
Saunaka"* laid down in the Dattaka Mimansa, The nearest relative must be taken for adoption, 
on failure of him a remote kinsman.—FasiW/m declares, A person being about to adopt a 
son, should take an unreinote kinsman, &c.” Similarity of tribe is prescribed for all the classes 
not a difference of tribe. Bui a daughter’s son, and a sister's son, are affiliated by Sudras. Yoc 
the three superior tribes, a sister’s son, is no where (mentioned as) a son. Here also the term 
** sister’s son,” being mentioned as an exception, the general rule holds good relative to the pro¬ 
hibited connection. On the part treating of the initiation of a given son Vriddha Gautama says, 
** having adorned with clothes and so forth, the boy bearing the reflection of a son.” The adop¬ 
tion of a son of the paternal uncle is illegal. It is not clearly mentioned in the question that the 
son so adopted in this case was the son of Ramtonoo^s father’s brother or one of his other relati¬ 
ons; under these circumstances according to the question the answer is given conforn\ably to thi 
opinions of the learned. In the case of adoption of a prohibited relation, the act is valid, but both 
parties donor and donee must perform expiatory penances. The command of the Gooroo is 
received by all men with veneration. The father-in-law is the Gooroo, and any act performed 
, by his command is undoubtedly legal and valid. 


No. IL ZILLAH ALLAHABAD. 

ANSWER. 

Nareda.’^A son begotten by a man himself in lawful wedlock, a son begotten on his wife 
by a kinsman and the rest are declared to be twelve sons.—Tu the Cali age a son of the w»fe, 
a son of a twice married woman, a son of a young woman unmarried, a son of a preg¬ 
nant bride, a son of concealed birth, must not be adopted for offspring.—Tlte son of the body, 
the son of an appointed daughter, a son given and others have the right to participate on account 
of their offering the funeral cake. A given son suijeeeds to kinsmen. Menu. ' H The son be- 


gotten by a man liitnself in lawful ^wedlock, ttie son of the wife begotfen in tbe manner before 
mentioned, a sou given to him, a son modo or adopted, a son of coneealf d hirtli, of tvhose real fa- 
ther cannot be known, and a son rejected by his natural parents, are the si\ kitismen and heirs.'* 
, Vnlmspatit f'A son givm, a son rejected, a son bought, a son made tbroiigii adoption, and a son 
by a Siidra I these, if pure by class, and irreproachable for their coiuluct,. are held hi a twiddle 
degree of estimation.—J ls Ypjnyawakya declares, treating of the succesjihn the true legiti.. 
mate son and succedaneoiis sons to the heritage ”-—Among these, the next'in drd r is heir, aiid 
presents funeral oblations, on failure of tbe preceding. Menu: “A giten son must never 
claim the family and estate of his natural father: the funeral cake follows the'family and es¬ 
tate; but pt him who has given away his son, the funeral oblation is extinct.” The adoption of 
a son is only as a substitute ot a true son; the son so adopted is mtitleel to succeed to the loealtk 
of Jsis ddopitug Jutker. According to the authorities of NareJa, Menu, Yajn.yaioa(ega,u.ud Vri- 

Itaspat^, lianicrishna is competent to take the heritage of Ms {adopting) J'uther and k** ndopiiiig 
fyfher’sj'euff.er and grand-father^ 

|Vo. III. 2;iLt-AH BANI)4, 

ANSWER., 

. Jn tlte present age the sop of the body and the son givga are principal in consideration, as 
appears iq the ^irngga Sindr{ioo apd Ynhmmaredega treating of things which should be avoid, 
ed in the Cali agej “No other sons should be received than the son of the body and the son 
given % offspring.” Tlig doctring of FisAtite cited by Ytgngswaleya in his work.-^*’' If one 
die l^aviii|j neither sori, nor grandson, ^hj? d^iigbitef’s son labali inherit tbe estate.'^ The awthoH. 

ot Menu f^un^hifa; ‘‘To three aijicestors ninst wat^^ be given at their obsequies; for three 
(the father, his tather, ^iicl the p^ern^l granejit^ther,) is the funeral cake ordained; the fourth in 
descent is the giver of pblations to thpifu, and their heir^, if they die without nearer descend-? 
ants jbut the fifth has Coiiceriiiyith the gift oi‘the fuaerai cake.^^ The son of the body and the 
grandson have the right to the estate of the gruodfa.ther anti so forth, and the. suecedamous sou 
fias also, y* By a son, a ittah conquers worlds,^ lu this case ^ given son is competent to sue- 
oeed to the adopting iathev’s father, JRamerishud who, according tp the Iqiiu ordained for 
adoption, was adopted as the son of Ramionoo^ xniU iaJke the heritiiaeof his a do tdini/ father's 
ther{mmhunjs) ‘ ‘ ' ^ 

No- IV, NORTHERN DIVISION OF BUNDLEIiUNp. 

ANSWER- 

A widow adopta a spn with the con|jerit of hpr husband, should her hasban<3 and fathordn# 
law die leaving, no children, son, ao ndopted/on aocount of his being the represontative of a 
true son, will succeed toJ^cpropertij ViCcil and p^ffonckl oj both the deceased persons. This o|>iiii(MJi 
fs conformable to atid tfeo aMihorities for it are the doctrines of 

Mai^, laid dq^n^in Mitupshatu uad ptjhei* brooks, Be is called a son pwen whom bis 
Tather, or mpther, 8i%(?Mo«a|;ely. give as a son,; %ing alike and in a time ofdjstress, confirm¬ 
ing the gift with wqteiV^ , ‘‘ A son, formed of Seminaliluids and ,of blood, proceeds iVom his 
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father and mother as an effect from its cause t both parents have power for jnst reasons, to give, 
to sell, or to desert him; but let no man give or accept an only son, since he must remain to 
raise up a progeny for the obsequies of ancestors/’ ‘‘ Nor let a woman give or accept a son, 
unless with the assent of her lor(U' Of the man. to whom a son has been given, adorned with 
every virtue, that son shall t ike the heritagey though brought from a different family. giv¬ 

en son must never claim the family and estate of his natural father.'’ Tlie funeral cake fol¬ 
lows the family and estate ; but of him, who has given away his sons, the funeral oblation is 
extinct.” “ By a son, a man conquers worlds; by a son’s son, he enjoys immortality; and, af¬ 
terwards, by the son of a grandson be reachei the solar abode.” 


No. V. BENARES CITY COURT. 


ANSWER. 


It is declared in the Nirtmya sindkoo and Prayashcheetta ratna on the subject of acts to be 
avoided in the (Cali) present age that “ the son of the body and the son given will be affiliated 
for offspring.” Under this view of the case in the Cali age no filiation is legal but that of a son 
legally begotten by a man himself and of a son given by his natural parents. It is clearly laid 
down in books of law treating of inheritance that the wife and other heirs down to the degree of 
the fellow-student, derive the right of succession to the estate of a deceased person on failure of 
his true legitimate or succedaaeous son and so in default of a true legitimate son, the claim of 
inheritance of a (succedaneous, given son is established. Among those, the next in oidei, is 
heir, and presents funeral oblations, on failure of the preceding.” According to the doctrine 
of Yajmjaxvalcy(U the son given has a legal claim to the whole propei'ty of his adopting father. 
‘‘A son begotten by a man hirnseif on a faithful wife, the son of his wife begotten by a kinsman, 
a son by a twice-married woman, the son of an unmarried girl, the son of an appointed daughter 
and a son of concealed birth, are heirs to kinsmen. A son given by his parents, a son brought, 
a son rejected, the son of a pregnant bride, a son self-given, and a son made bij adoption are not 
heirs to kinsmen according to this latter doctrine it vvould appear that a given son has no right 
to inherit from hia (adopting) father’s kinsmen, but it must not be alleged that he is incompetent 
to take his grandfather's heritage, The son begotten by a man himself in lawful 

wedlock, the son of his wife begotten in the manner before mentioned, a son given to him, a son 
made or adopted, a son of concealed birth or whose real father cannot be known, and a son 
rejected by his natural parents, are the kinsmen and heirs. The son of a young woman un¬ 
married, the sou of a pregnant bride, a son bought, a son by a twice-married woman, a son s^elf- 
given^ and a son of a Smlra, are the six kinsmen, but not heirs to collaterals.” Baudhayana 
Panicipation of wealth belongs to the son begotten by a man him.self in lawful wedlock, the 
son of his appointed daughter, the sou begotten on his wife by a kinsman legally appointed, a 
son given, a son made by adoption, a son of concealed birth, and a son rejected by his natural pa¬ 
rents. Consanguinity denoted by a common family appellation, belongs to the son of an unnaar- 
ried girl, the son of a pregnant bride^ a son bought, a son by a twice-married woman, a son self- 
given, and a son of a priest by a Sudra)* Vrihaspati A son given, a son rejected, a son 
bought, a son made through adaption, and a spn by a Sudra; these, if pure by class and irre¬ 
proachable for their conduct, arc held in a middle degree of estimation.” According to tho 
dockines oiMenu, Baudhayana^ and Vrihaspati, (who is the lieavauly teacher,) the right of inherit 
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ance of a gwn ^on to the estate of his kinsmen is eleatly estahllshedn Noi* is there any dtscrepan^ 
Cjy between the doctrines of Hotila and of tliose holy saints already naoied ; Mitra mmureconciks 
tlie dootriae of UarUa, by inferring it to ttic case of iA, ffiven son of a different tribe^ but jiot to 
the case of him of eqtiaf class to which the doctrines of Menu and others are referred- But the 
following docti’iae recognizes his right of succession to the estate of his father; A son, son's 
son and great grandson have Uieright of inheritance from their ancestors this doctrine is con’* 
formable to the authorities above staled. Xhe term ‘sow' in its legal acceptation iucliides t\\e great 
grandson* ‘‘The Icfgiiimate son is the sole heir of his father’s estate.'’ Menu declares treating of 
the right of succession of a true legitimate son, ‘ Not brothers, nor parents, but sons, if living, or 
their male issue/^ By the same rule the Inheritance devolves also on a succedaneous son, as the 
term son here used includes both them and the great grandson. Without reference therefore to the 
texts declaratory of his right to succeed to kinsmen, should a widow adopt a son Ramerishna to 
be the sou of Ramtomo nxid grandson of Ramhury according to the forms ordained for adoption 
with the consent of both her husband and father-in-law, that son by virtue of his becoming the 
son of the adopter and this grandson of his father, succeeds to their estate. A given son of equal 
class, is competent to take the heritage of his adopting fatl^er and also of his adopting father^s 
father; this exposition is cmf(ninakle to law* 

No. VI. ZILLAB JOUNPORE. 

ANSWER. 

According to law Rmcrishna is entitled to succeed to the property, real find personal^ loft by 
both Ramtomo and Ramhurg, 

AUTOOIIITY. 

Mitaeshara: —“ As the son, grandson, and great grandson have the right to the estate of their 
ancestors^ so on failure of the preceding heirs a brother’s son derives a right of succession," 


No. VII. ZILLAH GHAZEEPORE. 

ANSWPB. 

Ra.mt<moOi(a.hfahminy)i\r^c days previous to his death, desires his wife (Htiripriija) to a- 
dopt a son and dies ; afterwards his father, Ramhnry, hears of the direction, and having given 
Ids assent thereto, dies, The consent of the father-in-law is superfluous. Ramcrishna^ who was? 
adopted for uifspring, has the right to the estate of Ramtonoo and also of Ramhury^ 

AUTHORITIES. 

A son, begotten after partition, takes cxclusiTely the wealth of his father " 

Menu: —“ By a son, a man conquers worlds; by a son’s son, he enjoys immortality ; and, 
afterwards, by the son of a’grandson, he reaches the solar abode.*’ “ Of the man, to whom a 
aon has been giveni adorned with every virtue, that son shall take the heritage though brought 
from a diflerent family.” 

Wajmjawaleya; —“The sUtalnmeiits of worlds^ immortality and heaven^ depend on a son/ 
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right to the estate of their adopting father^s fathers who die leaving ho male issue, in the same 
luanner as true grandsons whose right is established by the following text:—By a son a man 
conquers worlds, By a son’s son he enjoys immortality,” Ac, The adopted son obtains the- 
liaeage both of the maternal and paternal grandfather by means of his adopting father. Ac-- 
fording to the doctrine of/iurs/moj/awa, As many as there may be degrees ( f forefathers, to so* 
many the adopted sons and the rest,” Ac Ac. It is also stated in ilw Datiaka Mi/nansa that 
the grandson of the adopted son should offer oblations to three ancestors, one of whom is the 
father of the adopting father. 

The texts of Cahjaytxnu; The rule shall be the same w ith regard to the debts of the grand¬ 
father.” After the death of his father,, the debts of his grandfather must be carefully dis¬ 
charged by the grandson.” Tliose and other texts declaring that a grandfather's debts must 
be paid by a grandson with interest, if there are assets, and without interest if tliere are none,, 
denote that the grandsoa succeeds to the estate. His compliance with the terms of succession 
is the cause of his right, as wages are th^ recompence of a person hired for a certairr task. 
^^The son, grandson, and great grandson, confer great benefits on their father and anceslors. 
Propiuc^uity in the order of succession depends on the greater or less degree, ol 'bemfit confer-* 
red. This has been expressly assigned to- be the cause. Now it is obv’mus that the son. grand¬ 
son, and great grandson, confer great benefits, and whoever confers the greatest benefit 
00 a deceased proprietor succeeds to his vrealth. The tex^ ordaining that debts are to be 
paid by sons and grandsons, and the text treating of anc<^strel property which declares the 
ownership of father and sou to be equal. Idi (rtatvng of the succession to the grandfather a 
property , it is laid clown that the son aod must pay the debts ; also that the owner¬ 

ship of father and mxh 'yn equal. It follows therefore, that so long as there is a grandson i« 
thomalo the grandson in the female has no title to the inheritance ; lor the grandson in 

the male line confers both spiritual and temporal benefits by paying off his debts and offering 
tlie funeral oblations,, whereas the grandson in tlie female line only offers the oblations. It is 
on this account tliat the daughter is inferior to the son. In treating of the succession of a daugh¬ 
ter, it is laid down that a grandson, even though he do not inherit any wealth from his grand* 
fathei;, should , neyetlheless pay oft' his debts and perform his obsequies in order to ensure his 
ancestors’ permanent bliss in heaven, and that on the conferring of those benefits alone, the 
succession depends, and that the benefits conferred by a grandson in the female line are less 
than those conferred by a grandson irr the male line. This is according to the Viramitrodaya. 
In the Dayabhuga it is stated, that the conferring of the benefits on the deceased, constitutes 
the foundation of the right to his property. As the father, grandfather, and greatgrandfather, 
are released from the debt due by them to their ancestors by means of the offering performed by 
their sons, grandsons, and great grandsons; (he three latter succeed to the estate of the former^ 
A woman should not oj her own auihorilif adopt a son.” An only son should not be adopt¬ 
ed.** He is the means of salvation to many generations.” These texts of Apararca or a* 
doption, and cited in the Daitaha Mimamayd^v^ all corroborative, and it also appears from the 
text of Hemudri cited iu the Nirnaya sindhoo, that the funeral obsequies for an adopting fa¬ 
ther should be performed in the same manner as for a natural father. Logical inference also 
establishes this doctrine, as appears from the text of Vrihaspaii; If no decision were made 
according to the rca^jon of law, or according to the immemorial usage, (for the word Yveti 
admits both senses), there might be a failure of justice*^’’ From tliis text of Vrihaspaii it i$ 
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grandson and great grandson.’^ ^‘The wife and the daughters, also both parents, brothers like¬ 
wise and tiieir sons, gentiles, cognates, a pupil and a fellow-student on failure ol the first among 
tbcse^ the next in order is indeed heir to the estate of one, who departed for heaven leaving no 
male issue. This rule extends to ail persons and classes,’^ 

The adopted son Ranm ialma is one of the twelve descriptions of sons, and Ramhurtj gave 
his consent to bis adoption ; in this case he becomes the son of Ramtorioo^ and the grandson of 
Ramhur^i and is entitled to succeed to their estate^ No other person can legally claim the herit¬ 
age while a son or grandson exists. According to tlie authority of fhe right of a 

person to the estate of bis father and grandfather is established at the time of his birth. Ac¬ 
cording to the doctrine of Yojnyuwfiilct}()L, the term apootra (a person leaving no male issue”) 
«^ignifiesj a failure of deseeadants down to the great grandson. 

No. VII1. ZILLAH MIRZAPORE. 

answ;er. 

Ifa wonaan, in fan'suano^ of her husband’s desire, adopted a son, he is heir to the estate of hi^ 
{^adopting) father. Thtvsp. twelve sons have been piopouiuled for the purpose of ofispring, be* 
ing sons begotten by a man hirnseb, or procreated by another mail, or received (for adoption) 
or voluntarily given . Among ihe.se, the first six are heirs of kinsmen; these are enumerated by 
Revaia^ 

Of the man to whom a son has been g iven adorned with every virtue, that son shall take 
his heritage, though brought from a different fatwdj’; 

As Menu says, A given son must never claim the family and eifetai^r* of his natural 
Whatever w4 hw adopts a son tv it h the permission of her Jather-in-hw, X\\o adopted stsw may be 
his licir. It is laid down in the Menu Sunyhita, To three ancestors must water be given at their 
obsequies; for three (the father, his father, and the paternal grandfather) is the funeral cake or¬ 
dained: the fourth in descent is the giver of oblations to them and their iieirs, if they die without 
nearer desceiulants^ but the fifth has no concern with the gift of the funera! cake.” Jf a person 
has no legitimate son of his own sort^ bis grandson of another dtseription may be kir heir, 

N.O. IX. :^II.LAH GOIlUCK'POR|2; 

ANSWER. 

A widow of a chil^iless person, with the consent of her late husband, adopts, agreeably to 
file prescribed foiiud, a boy in every respect fit for adoption. Such son so adopted, is entitled 
$0 succeed to the property of his adopting father's father, if the latter died leaving neither son, 
grandson, nor great giandsom 

AUTHOlllTIES. 

The doctrine of Culhica Bhuifa commenting on the Text of Metiu ;—To three ancestors 
must water be given at their obsequies, for three is the funeral cake ordained, the fourth is the 
giver of oblations to them, but the fifth has no concern ” Tlie meaning of this verse is that to 
three, that is the father, his father, and the paternal great grandfather, water must be offered; 
to the «a ue three must oblations of food be niatle. The fourth in descent is the offerer of the 
4)blatiQns and libations, but the fifth is not included. Tlierefore subsidiary grandsons acquire a 
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iimlerstoodl i\\^i( Yncti) ratiocination is a principal body of law* TJader those circumstances 
|t app^^ars that tlie light of inheritance of such subsidiary grandsons should be admitted to the 
property of their adapting father^s fathers, Jiimita-vahaua makes the term father’^ to include 
the fall ler^graiul father, and greatgrandfather. The text of Yajnyaxvalcya The ownershipof fa¬ 

ther and son is tih^e same in the land which was acquired by his firther.’^ Vrihmpati says,/* Of 
property acquired by thegrandfatlier, whether moveable or immoveable, equal shares are ordain-• 
ed for the lather and son.” Vishnu My “ In the estate inherited from the grandfather, the 
.ownership ot lather and son is equal/’ Yajnyatvalcya says, ** Daughters share the residue of 
their mother’s propeity, after tlie payment of their debts/’ Here the term mother’^ is used for 
the succession of a grandson to his paternal grandmother’s estate. On failure of a son, graud^ 
sons are entitled to inherit from their grandfathers. Gautama ordains: He who has received 
the estate of a prop^'if tor, must pay the debt:? of the estate,” ** The son and grandson must dis¬ 
charge the debts eohtracled by tlieir ancestors/’ By the discharge of the debts of a paternal 
grandmother by her grandson, he acquires the right of inheritance,^ As is laid down in the Mi^ 
iacshg^ra ; 1 he inheritance first goes to a son of the body next to the son’s son, and lastly to 

the great grandson/’ son and gfancKson must discharge the dohts contracted by Uieit 

fincestora/’ Th^rjafore by virtue of the satisfaction .of the debts by a grandson and by his pre^ 
peuting the funeral cake, he tahes his h^^/itag© in the like manner as a maternal uncle aequirei^ 
^lie right inh^^i'itatice. iWfcww says, Then on failure of such Ifiudred, the distant kinsman.shaU 
be heir. The word distant kinsman (Saculya) [nch\des the Svgotras, Samanodficas, malernaji 
iuucle^s, ^^9, three descriptions of Bundhoo or kiusmen. According to the cloctrine of Y^gnya'^ 
fvalcya, the term ("-^m4d/eoo> or kinsman, means the maternal uucle, If this interpretation 
not received, how can a maternal uncle and his s<;on inherit. Th^ author qf the Viramitro- 
rfayn explains the words Saeulya and Bundhoo contained in the doctrines of Menu i^nd iynyr 
fLwakya^ by supposing them to denote the maternal uncle. The following doctrine of Mem 
adduced in prook’ of the opinion ; The son begotten by a man himself in lawful wedloojk, 
son of his wife begotten in the manner before-mentioped, a son given to hivh a son made pr 
dopted, a son of concealed birth or whose real father cannot be known, and a son rejected by 
his natural parents, are the six kinsmen and heirs.” According to the exposition of CuUuca 
fihttifa and of the authors of the Mitacshava and Vir^mitrodaya, *0. given son of a brother may 
succeed to tlm estate ot his adopting father’s brother on failure of his son and other legal heirs 
hj reason of his coiifernng beneiits on him. Under these circutm stances if it be alleged that ^ suh* 
hdtary grandson pho confers the benefits on hi^ adopt mg fat her^s father, is not entitled to inherit 
from him in like manner as from Ms adopting father, the declaration is mong. Yf^jnyawalcya 
says, “The ownership of father ^nd son is the same,” drc. Any Parvana or double rite perfonur 
cd for tile sake ot the grandfather, must bo considered as ottered to the other ancestors pf the 
same family. The word father means the sons of the proposim. The word son includes all 
those persons who are competent to perform the Parvan^ ox double rite. Tbi^ exposition is 
' %pt^^hf8rmk!ii\aTurcatum 
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No X- barelly provincial court of appeal. 

ANSWER, ■ 

Itia unaerstood that one fiamlonoo , ihe legitimate son of Ramhmj, died previously to par* 
tition in the life time of his father. Ramcris/ma h the adopted son of the widow mtrijmtfm 
who obtained permission of her husband /Jamto/wo, to adoptason, and of the said/Jariumy 
(her father-in-law,) in this case the adopted son of Burijmya, (the widow o(Ramtomo,} wfa<> 
is the SOD of Ramhurtj is mlUkd to succeed to the tohcle fraperty both of Ais father (Ramfonoo} 
and hu grandfather (Bamhury.) This opinion is delivered according to the doctrine down 
in the JWitaa/iora, Vioada ckmtamani, Vimda-chundra, Vyaiahara il%«c/ia and Baya DaUa, 

AUTHORITIES. 

To the wealth acquired by the grandfather, his son. and grandson have an equal right. Vfi. 

ftnspatH—" In wealth acquired by the grandfather whetheritconsistof moveable or immovea- 

bleTthe equal participation of father and son is ordained.” Yajmjawalcya declares. “ Ihe owner¬ 
ship of father and son is tl.e same in land which was acquired by Ins father, or m a corrody. or 
in chattels.” Catyayana:--“ It is proper that an equal distribution of the 

made among the father and brothers ” Yajnyawalcya But to grandsons by d.ftere t fethe s 
shali be allotted the portions of their respective fathers.” Vtshnu ! “Ihe arrces ^ 

Bhonld be divided by the heirs according to the shares of their respective lathers. tctyayan^ 
propounds, Should a son before partition die. his share shall be al otted 
L had received no portion from his grandfather's estate. Ihat son s son sha i 
ther’s share from his uncle, or from his uncle’s son ; and the same proportionate share shall be 
allotted to all the brothers, or if that grandson be also dead, let his sou take the share, eyon 
- .|ii(n succession stops.” 


Kg. XI. ZILLAH AGRA- 

ANSWER, ; 

An adopted sm has a right to the paoperty of his adopting father^ father, &c, should h? 
leave no male issue. CnUuca Mhiitta has recognized his right of succession in illustrating tte 
doctrine of Menu. Should the sou he adopted according to the forms ordained for adoption, he 
will take the wealth of his adopting father’s father, &c. who died without issue, and will offer 
the funeral cake to him. The authority for this is contained in the passage of Yajnyawahya. 
Menu " To three ancestors must wafer be given at their obsequies, for three (the father, bis 
father, and the paternal great grandfather,) is the funeral cake ordained ; the fourth in descent 
is the giver of oblations to them ami their heirs, if they die without Wearer descendants; hut the 
fifth has no concern with the gift of the funeral cake.” Yajnyawalcya .—-'‘ Among these, the 
neat in order, is heir, and presents funeral oblations, on failure of the preceding” On failure 
of the son of the body, and of so fo»th, a given son succeeds to the wealth of his father, this opi¬ 
nion is declared in the Mmmastha Mookamket » Not brothers, nor parents, but sons, if living, 
m their maje issue, ar« h^irs to the deceased.’^^ ^ 




No, XIL ZILLAH ALLIGURH. 

ANSWER. 

Slioiild a widow adopt a son with the consent both of her husband and father-itt-Ia%v, thai^ 
San succeeds to ike whole 'property of his father and also to that of his grandfatheTi if he (the giv¬ 
en son) be of equal /dass and adopted according to the mode prescribed by Vasisktha md 
Sho%vnaka for adopting a son ; that he has a right to the estates of both his father and grandfa-' 
ther is established by the doctrines of Menu, Yajnyawalcya, and of other lawyers laid down in 

the 3 Iuumastha Mookta^vakef Bkuyabtinta-Bhasliara^ ^nd Viramitrodaya* 

AUTHORITIES. 

Afcntf;—Of the man to whom a son has been gi ven, adorned with every virtue, that son shall 
take the heritage, though brought from a different family."' If brought from the same family 
he succeeds d fortiori* 

Baudhayana:--** He pronounces the real legitimate son, the son of an appointed daughter, 
the wife's son, the sou given and naade, the son of concealed origin, and the deserted son also,' 
participators in the estate,—the son of an unmarried daughter, the son received with a pregf*' 
uant bride, the son bought?, the son of a twice-married woman, also the son self-given, and th^ 
JSishada or son of a Sudra, he pronounces partakers of the family/' 

Menu :—Of the twelve sons of men, whom Menu^ sprung from the self-existent, has named, 
six are kinsmen, and heirs; six not heirs, except to their own father, but kinsmen. The son be¬ 
gotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before^ 
mentioned, a son given to him, a son made or adopted, a son of concealed birth or whose real fa¬ 
ther cannot be known, and a son rejected by his natural parents, are the six kinsmen and heirs.'^ 
It appears that the son of the wife and the rest are competent to succeed to the estate of their 
grandfather, Arc. il/enw subjoins; To three ancestors must water be given at their obsequies/* 
Yajnyawalcya having propounded the son of the wife and the rest, says, Among these^tho 
next in order is heir, and presents funeral oblations, on failure of the preceding. Under 
these circumstances from the use of the term (Eihta) ** wealth;’’; from the passage <^six are 
heirs of kinsmen,*’ and the passage '*To three ancestors must water be given at their obse¬ 
quies.” It follows that a given son is entitled to succeed to the whole wealth of his (adopting 
father and succeeds to his gramlfather in like wanner as a true Icgiti'Wate son^ through Ids adopt"*^ 
ing father. A given son is a substitute for a true legitimate son of the body, and where the sub*^ 
’atitutiou is admitted| the son so substituted obtains the rights. 


No. Xlll. ZILLAH BARELLY; 

answer. ^ _ , ^1 

A person named Ramtonoo leaves directions with his wife to adopt a son, and then dies* 
leaving his father (Ramhury) hiori surviving* Afterwards Ramhtiry dies. The widow Htiri^ 
priya adopts a son Ramcrishna, In this case is the son entitled to take the property of his 
dopting father only or that of bis adopting father’s father also ? To the above the following ia 


XjXyii^: ^ X,' 

the reply. A widow is competent with the cmsent both of her husband fatlKr-iadaw to a-t 
dopt a soti by procuring tlie cerenioniea of Homo, or burnt-ofi'ering, drq ■ prescribed in law to be 
performed by a hrahninf The right of the son given who may Lave been a<]opted in due form 
to the estate of his natural father and his relation to tl^t person will cease, but lie acquires con- 
npction. with'tlierestate and family of his adopting father by virtue of the adoption. The 
tiiiation of a son adopted by a wife ly legal and in the like manper a son adopted by a daugln^ 
ff^r-in-law becomes her father-iudaw’s graudson. On failure of a principal a substitute is al^low- , 
ed ^^As oil k-substituted by the virtuous for liquid butter/’ 

^ The son, sou’s son and great grandson ; the next in ord^r^ Recording to the doGtrinecif holy 
saints, succeed to the estate of a deceased, oa failure of the preceding, Itf default of the sue,«« 
pedanequs son and of the true son, grandson and great grandsons, the wife, and daugiiters, 
and so forth, op failure of the first ainowg these, the next in order is indeed heir to the estate 
of one who so parted tpr heaveii.’^ The word ‘ son’ includes a given sow, and the term *^q^ failure 
of a son’^ means Ui default both of the true and succedaueous sons. Tine objection should nol^ 
l>e raised that the term son jnpludes an adopted son, but that the term grandson does not in*s 
cludi^ the adopted spn of a son. The son adopted by a widow is appointed to perferm the tV 
neral ceremonies, and to preserve from extinction the family of her fatherdn-Jaw and husband, 
^bich his right succession is founded, not on relationship. I t is declared in the law of inherit-^ 
ni^ce th^ the, heir derives his right to it by performing benefits toy^ards the deceased* 

That JRamcrishm adopted by Huripriga with the consent of her husband and fatberdn4aw^ 
succeeds^to the enthe estate of his adopting father and of his grandfather mag hem<^ he inferred 
both haye died without leaving sons, this opinion is agreeable to the doctrines of the Slitacsh^-^ 
ya, the Viramitrodaga, the Ytfavaham^magueha, and other authorities* 


- ■ No XIV. ZILI,AH CAWNPORE, . ^ 

ANSWEr^. ' 

. Kam^-ishm, the person duly iidopted by Huriprlya, is empowered to oiFer tl^e funeral cah^ 
ppd water at the appointed seasons to Ramhiry and RamtoiioOf and being competent to per* 
/orm ail the observances of his tribe, becomes an adopted mepberof the family and heir to tip 
property pf Ramhury and Ramtoneo. This opinion is agreeable to the doctrines of Menu, the 
MUaafiharai the Rattaka 3Hmansa, th^ JDatlaka Chqndri/ia, and accords with the establisheij 
Bsage of the CQUiitry. “ The authority of Vriddha Gautama laid down in Uie jp««a/co Ckmdriha^ 
The sonai given, purchased, and the rest, who are adopted, from those of his own general iit- 
mily. by observance of form, acquire tht? state qf pjfeage (gotrata) to the adopter. But the re¬ 
lation of sapinduj is not included.” 

1/entt declares, “ A 'gryferi son must neter claim the family and estate of his natural father 5 
the fuiieral cake follows the family and estate, but of him, who has given away his son, the 
funeral oblatiqq is extinct/' 


AT*I*BN1>IX. 




No. XV. ZILLAII MEERUTv 


ANSWER. 


A (verson destitut <5 of male issue, previously to his dcath^ desires his wife to adopta son and‘the» 
dies. Afterwards his father approves his directions, giving his assent thereto, and dies before 
the adoption. The widow subseJquently adopts a son ; that son is entitled to succeed to the 
whole estate oi both of his {adopting) father and adopting fat her^s father; as appears from the^ 
commentary by Cnllvxa Bjh^dta on the doctrine of ‘vTo three ancestors must water be 

given at their obsequiesfor three (the father, his father, and the paternal great grandfather) is 
the funeral cake ordained; the fourth in descent is the giver of oblations to them, and their heirs, 
if they die without hearer descendants; but the fifth has no concern with the gift of the funeral 
cake;” The meaning of thie verse is, that to three, that is, the father, grandfather, and great 
grandfather, water must be offered, and to the same three must oblations of food be made ; the 
fourth in descent is the offerer of the oblations and libations, but the fifth is not included. Sue- 
c<»d;aiieous grandsons acquire the right of inhet'itance to the estate of their grandfathers who 
die leaving no male issue. By a son, a man conquers worlds; by a son’s son, he enjoys im¬ 
mortality.” The succession of a grandson to his. grandfalher’s estate is ordained by law. The 
following doctrine of Baudhagana laid down in the Participation of 

wealth belongs to the son begotten by a man himself in lawful wedlock, the son of his appoint¬ 
ed daughter, the son begotten on his wife by a kinsman legally appointed, a son given, a son 
made by adoption, a sou of concealed birth, and a son I'ejocted by his natural parents.” The 
ejuestioa merely goes to ascertain, whether a given son is competent to inherit the wealth of his 
adopting father’s father^ yet from the mention of Bamhury's intention of adopting one of his 
brothm'^s sons, it is presumed tliat one of these relations is also a claimant; but it appears that 
no adoption did actually take place until after the death of Ramhurij^ after which event Ram^ 
erdshnn was adopted. The claim therefore of the nephew in opposition to that of the adopted 
sm, is tqtallg nugatorg and groundless; were it oihenoue, all the laws relative to adoption would 
fte superceded* 


No. XVI. ZILLAH SAHARUNPORE, 


ANSWBR. 

According to the doctrine of i\\(Q Mitaeshara, AND inberd all other authorities, 
Iktripriga not having made the adoption in the pi'esence of Rarnhury, the latter dying previ¬ 
ously without leaving either son, grandson, or wife, Ranicu'hhna (adopted after the decease of 
.Bamhury) is not entitled to succeed to his estate^ the rightful heirs being first his brotliers 
or their legitimate children, and in the event of none existing, bis otlier relations, according to 
the rules of Inheritance. IJuripriya, \yho adopted Ramcris/ina with the consent of hei* husband, 
became after his deatli heir to his property; and will be succeeded on her decease by Ram- 
CTishna, The consent of Ramhury to the adoption is established, but by reason of the adoption- 
not being made during his lite, and likewise as he did not expressly constitute Ramcrhhna his 
boir, in the presence of a Punehayetf the latter cannot obtain his property. Had however the 

H 


adoption been made during the life oi Ramkury^ RamcrUhm unquestionably would have been 
entitled to succeed to his estate, 

Mitacshara wife and the daughters, also both parents, brothers likewise, and their 

sons, gentiles, cognates,a pupil, and a fellow-student, on failure of the first among these, the next 
in order is indeed heir to the estate of one, who departed for heaven leavins: uo male 
This rule extends to all (persons and classes.;” 


No. XVIL ZILLAH MORADABAD. 

ANSWER. 

Ramionoo, (a llindoo,) in his last illness and a few days before his death, desires his^ wife 
Hnriprhja to adopt a sou. Rowfowoo dies, leaving his father surviving him. Rarnhuity 

(Ramtonoo's father) lives about three years after his son (Ramtonoo) and then dies leaving nei¬ 
ther widow nor child a short time after the death of Ramtonoo, Ramhiury hears of his (Ram* 
tonoo^'s) having left directions with his (Ramtonoo"s) wife (Ilnripriijii) to adopt a son, and he 
approves those directions. Huriprhj t, after the death of Ramhnry, adopted a son RamcrUhm 
(perfectly eligible for adoption) as her own son. There are eleven descriptions of sons besides 
him who is begotten by a man himself in lawful wedlock ; among those sons the given son is 
enumerated. Adoption is only intended to obviate a failure in the ofteiing of tire funeral obla¬ 
tion to the father and grandfather (if they died childless, and for the purpose of creating an heir. 
Under these circumstances, according to the Dhurma Shasiru or law of Inheritance, RumcrUh- 
na, who is adopted by Unripriya, the widow of Rarnionoo, with the consent of both her hus¬ 
band and father-in-law (Ramhury) is compeient to present the funeral^cake and io«/er to those 
pe|;sons deceased, and they will receive them by him, in consequence of which RamcrUhm is 
entitled to succeed to the property left by both (Ramtonoo, the husband of Iluripriyaj md Ram¬ 
hury, the father of Ramtonoo,) according to the doctrines of Menu laid down in the Menu 
Ufa in the 9th chapter; passages one hundred and eiglity-tive and six, and also of Vridhee Vri- 
haspati and Yajnyawnicya, 

AUTHORITIES. 

Menu :—He is called a son given, wbom his father, or mother, affectionately give as a son 
being alike^ and in a time of distress, confirming the gift with water. 

Sages declare, *Uheae eleven sons (the sou of the wife and the rest) as specified to be sub¬ 
stitutes for the real legitimate son ; for the sake of preveutiug a failure of obsequies.” 

Yridhee Vrihaspa ti :—** As oil is substituted by the virtuous for liquid butter, so aneeleven 
sons by adoption substituted for the legitimate son, and appointed daughter.” 

Menu:^"* Not brothers, nor parents, but sons, if living, or their male issue, are heirs to the 
deceased.” To three ancestors must water be given at their obsequies, for three (the father^ 
his father, and the paternal grandfather) ' is the funeral cake ordained; the fourth in descent is 
the giver of oblations to them, and their heir, if they die without nearer, descendants, but the 
fifth has no concern with the gift of the funeral cake.” 

To the wealth of a childless person, his grandson, of another description,- derives a proprie¬ 
tory right; amongst these, thei txext in orcler, is heir, and presents funeral oblations, on failure 
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of the ptececliiig; not brotlifrs, por parents, but legitimate sons, on default of them theillegi-' 
tiinate sons are heirs of the deceased. In the C li age, the sons of another description must' 
not be taken as oftspring but only the son of the body, and the son given; so also in the present 
age a voyage beyond sea and the slaughter of a bull at a sacrifice must be avoidedr 


No. XVIIL ZILLAH FUHRUCKABAD, 

ANSWER. 

The doctrine of Karslmayani declared in the As many as there may be degrees 

of forefathers: with so many, their own forefathers, let sons given and the rest associate the de¬ 
ceased. In order^their sons with two forefathers, their graudson with (Sumam) one, (should do) 
the same. The fourth degree is excluded. This relation (of Sopindas) extends to three degrees.” 
There.is nopaiticular offering for the forefathers on ordinary occasions; but on the anniversary 
of the death, the obsequies should be performed with due form for a single ancestor. Thepuri;^- 
fia or double right of a given son should be performed for both his natural and adopting fathers. 
The son, grandson, and great grandson will perform the rites for the father, grandfather, and 
great grandfather. The fourth in descent his (adopted son's) great grandson is excluded. A 
given son must not confine himself to the ceremony for his adoptingfatherbut must perform that 
also of his natural father. The obsequies of the forefathers generally should be celebrated in 
ordinary occasions and in the Awavasya, (full moon.) The following is the comment on the 
doctrine oi JDevala treating of the twelve descriptions of sons, made by Jimutavahana in the 
jDayabhaga: —'‘These twelve sons have been propounded for the purpose of oflspring. A- 
mong these, the first six are heirs of kinsmen. The true legitimate son and the rest, to tho 
number of six, are wot only heirs of their father but also heirs of kinsmen ; that is, of Sapin-- 
das md other relations. The others are successors of their (adopting) father but not heirs of 
collateral relations (Sapindasy^c,) A given son is competent to take the heritage and to of¬ 
fer the funeral cake to his three ancestors.” Of the twelve sons of men, whom Menu, 

sprung from the self-existent, has named, six are kinsmen and heirs ; six not heirs, except to 
their jpwn father but kinsmen.” All descriptions of sous are entitled to inherit from their res¬ 
pective fathers. “ Sons are sole heirs to the deceased.” Menu rejoins; “ To three ances¬ 
tors must water be given at their obsequies ; (for three, the father, his father, and the paternal 
grandfather,) is the funeral cake ordaineci ” CuLnea Bhutta comments on this doctrine to the 
efi'ect that the succedaneous grandsons derive the right to the estate of the adopting father’s 
father, &:c. who dies leaving no male issue. The property of a person goes to his nearest 
pilida, male or female, on failure of such relative, a given son is entftled to inherit from his a- 
dopting father’s kinsmen, this is the explanation of the passage oi Menu laid down in the Mi* 
iaeshara^ The doctrine of Alenn declared in the Bhugavunta-Bhaskara and Vgavahai'a*mayu*‘ 
cha: “A given son must never claim the family and estate of his natural father : the fune¬ 
ral cake follows the family and estate, but of him, who has given aw ay bis son, the fune¬ 
ral oblation is extinct.” By virtue of the extinction of the funeral oblation the family and 
estate of his natural father ceases, the same rule holds good with respect to his brothers and 
uncles, <fec. So also the son of a given son in pe»forming his father’s Saphida^kurana, Parva-^ 
nn, 4 * 0 1 should associate his father’s adopting father, and the same rule applies to his spn. 
The same practice will be followed by a son received according to the Bwyainvshyayana form 
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gf adoption, Cutyayam says, To three ancestors must the funeral cake be offered/’ On failure 
of the son, the son gives inherits from his adopting father's kinsmen. He is entitled to a fourth 
part of the estate where a son of the body exists. The son of an appointed datigUter, the son 
of the wife, a son giveii, and tlie rest, are of two descriptions; the absolutely adopted son and 
Dwy immhayana or the son of two fathers. Upon which Vndha YaJmj<iimhya and Devaia 
say; I he Dwyaniushay ana sons should offer the funeral cake and water to two separately* 
To two they should offer six Pindas, By such practice they, act virtuously♦ To two, the 
meaning is to twa, sets of fathers. The will of the person adopting is essential to adoption. Por 
this reason the right of succession and filiation are both established. The text of Catyayum; 

Whatever a woman does by the order of her father, or her husband, or her son, is commend¬ 
able it done by their desire. Whatever she may be directed to perform, she should perform 
without loss of time.” As the widow Huripriyi adopted a son with the con¬ 

sent of her husband and father-in-law, that son is entUkd to take the heiifage of both his (adopt¬ 
ing: father Ramtouoo, and adopting father’s father Rmihuryf and to offer the funeral cake to hii^ 
three ancestors. 


Nx). XIX. ZILLAH ETAWAIL 

ANSM'JKR, 

Should Huripnya with the consent of Iier husband and father-in 4 aw adopt a son, he wUf 
succeed to the entire propei'ty according to the doctrines of Menu Yajnyatvaleya; Of the inati, 
to whom a sou has been given, adorned with every virtue, that son shall take the heritag© 
though brought from a different family.” failure of the first among these, the next iii or* 

deij &c. Should it be objected that Hurlpriya herself is entitled to inherit the estates of bot h 
her husband and fatli©ivin-Iaw, and therefore that the son ( Ramcrishna) adopted by her cannot 
foe entitled to succeed; or should it b© objected that the wjdovv herself has no right and fortiori 
her adopted son has none, from the following texts of Nureda and Menu; Among brothers, 
if any one die without issue, or enter into a religious order, let the rest of the brethren divide 
his wealth, except the,wife’s separate property. Let tliem allow a maintenance to bis women 
for life, provided these preserve unsullied the bed of their lor(3 ; but if they behave otherwise, 
tfoe bietlirt n may resume that allowance,” Of him who leaves no .son, the father shall take 
the inheritance, or the brothers.” The following texts are adduced in reply ; Let the wife 
of a deceased man, who left no mate is©uo, take his share, notwithstanding kinsmen, a father, 
a mpther, or uterine brother be presentthis is the doctrine of Yajnyawalcga. The widow of a 
childless man, keeping unsullied her husband’s bed, and persevering in religious observances, 
shall present his funeral oblation and obtain (his) entire share this is ordained by Menu and 
others, and by these texts Muripriya is declared competent to succeed to the wealth of her husbands 
The texts reciting the opposite doctrine refer to a case of undivided property between a bro¬ 
ther and widow but not to that of a divided estate. Should it be asserted that a vridow has a 
ijght to succeed to the la/but not to the real estate by reason of the following texts ; Let 
tfoe wife on her husband’s death take his property but his real estate. Even 

though she live retired, a woman is not entitled to take real property.” The following texts are 
adduced in reply ; ** Hying before her husband, a virtuous wife partakes of his consecrated tire : 
if her husband die (before her^ she shat’ea) his wealth ; this is a primeval Jaw, Haying takeo 
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lih nmeahk and property, tbe precious and the base metals, the grains^ the liquids, 

and the clothes, let her duly offer his monthly, half yearly, and other funeral repasts.’" By thii 
text of Prajapatit the right of a widow to the immoveable property is clearly established. 'Flie 
texts reciting the opposite doctrine refer to the cs^se of a polluted widow who is incompetent to 
iidierit the re al property* Eamcrishm, throu'gh his adopting mother Hmipriya^ succeeds to th« 
ijstate of liamtomo. It should not be alleged that he has a right to the estate acquired by 
only, but not to jthat of Karnhury, ^ son derives' the right to his father’s acquisiti-* 
ows, and by that son agmridsou acquires the right to them. Yajnyawakya says, The owner* 
ship of father and son is the same'in land which was acquired by his father, or in a corrody, ok 
hi chattels/’ Should Mamto^ioo have been entitled to succeed to the wealth of his father, 
through him Ramcrisima the adopted son of will Succeed to the estate also. If/?«?«* 

ton<yo should har'e been e:i 5 cluded from the inheritance of his lather on account of some faultj, 
in thh case Hamcfishaa is not entitled to inherit from Mumhury- Opinions should be deliver¬ 
ed accorditig to the respective usages of different countries. person must follow the usag<t 
of the country in which he resides, and the law established for his family, provided he be ia* 
dependant/" 

po, XX. MOpRSHEDABAB PROVINCIAL COURT OF APPEAL: 

answer; 

In the (Kali) \ixeBmt aga from the absence of (Suymi) qualities, tlie adppteci son i« 

prily miilledJo inherit Jr am his udoptiny /(tther but Jtot from the yrandjat her; or d» 

jliamemhm having been adopted in the present age h (JS'eer(joo7i) Yo'kd of good qualities ; m 
this case be shall only take the heritage of his Jdther hut not of the grandfather, I'heie is no 

particular doctiine nhicli declares his right of succession by reason of his having been adopt¬ 
ed with the sanction of the gramifutber. '^ic doctrines of Nareda and Eeviila are thus laitj 
down in the I' 

AUTHORITIES* 

Nareda A ?on begotten by a man himsdlf in hwftd wedlhek, a son begotten on Ids wife 
'by a kinsman, the sou of an appointed daughter, the son oi’ an unmarried girl, the son of arpreg- 
’’Wnt bride, and a adO of concealed birth, a son by a twice-married woman, a son rejected, a 
isori given by his natural parents, a son bought, a son made by adoption, ami a son self-given 
are declared to be twelve sons : among these six are heirs to kinsmen, six not heirs but kins- 
men/’ 

Ecwla* —‘‘The§e twelve sons have been propounded for the purpose'of offspring being sons 
begotten by a man himself or procreated by another man or received (tor adoption) or volunta- 
rily given among these, the first six are hotrs of kiirsincn and other six inherit only from the fa¬ 
ther. 

The doctrineof Menu}^ cited by VaehuspaliMura in \\\oVleuda-chintamaiu^ which doctrine 
, indicates that a givi n son is one of the first six. According to this eiiomerution, a given son 
may iuheiitfroui his father’^ jcoliateial kinsnien (Sapindas) but his? sucoe»sio» be limited 

_ to the case of his being endued with good qualities aud not otherwise j this interpreU^^^^^^ is 
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not clearly expressed in the Vicada‘chintamani, but in the Mitacahara there is the following paS* 

Although Menu having premised two sets of six sons, declares the first six to be heirs and 
kinsmen and the last to be not heirs ; the true legitimate issue the son of a wife, a son given, 
and one made by adoption, a son of concealed origin, and one rejected (by his parents < are the 
eix heirs and kinsmen. The son of an unmarried woman, the son of a pregnant bride, a son 
bought, a son by a twice-married woman, a son self-given, and a son by a Sudra woman, are six 
not heirs but-kinsmen. That must be expounded as signifying, that the first six may take the 
heritage of their father’s collateral kinsmen (Sapindas and Samanodteas) if there be no nearer 
heir; but not so the last six, “ yet” the variation which occurs in the institutes of Vasishiha and 
the vest, respecting the enumeration must be understood as founded on the difference of good 
and bad qualiiies; in consequence ot which the author of the Dhurmarutnee^a Dayabhaga did 
not cite the passage of Menu in his work but used the doctrines of Mevala, &c. by reason of lb® 
absence ot good qualities in the present ager 


No. XXI. ZILLAH BEERBHOOM. 

ANSWEB. 

Hamtonoo dying, and leaving no heirs of bis body, and Ramhurg his father shortly after llke^ 
wise dying childless, the son adopted conformably to the Shastras by Ramtotioo, succeeds to alt 
the property both real and personal (vvheiher derived by descent or otherwise acquired, hith of 
ilia adopting father and of his grandfather since by adoption the filiation of the son is created 
complete in every respect. This is the doctrine of the Ragabhaga, Dattaka Rurpana, Siud other 
authoritifi-s current in Bengal. 

AUTHORITIES. 

The doctrine of the Calica-purana is thus laid down in the Daftaka R'urpanu: “ He, O Lord 
of the earth; on whom the ceremonies should be performed under the family name of his fa¬ 
ther, is not deemed a son until the ceremony of tonsure have been completed; he becomes the 
son of another, under whose family name it is performed.” 

They take the whole estate of a father, who has no legitimate issue by himself begotten, 
but, if there be a true son, such of them, as are of the sarao tribe with the father, take a third 
part, tills doctriueis declared in die Ragabhaga. 


No. XXII. ZILLAH DINAGEPORE. 

ANSWER, 

Itamtonoo (a Hindoo) in his last illness/and a few days before his death, desires his wife to 
adopt a son ; Ramtonoo dies leaving his father (Ramhury) him surviving. Rdmhury ( Ram:* 
ionoot father) lives about three years after his son (Ramtonoo) and then dies leaving neither 
Midow nor child. A short time after the death of Ramtonoo^ RamJmry hears of bis (Ram to nod^s) 
having left directions with his (Ramtonoo^s) wife to adopt a son and he approves of those di- 
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factions. Children of the brolhej af Mamhury were brought to Maii^hnry in order that he might 
I5hus$ one for adoption. , HeT^ctecI one of the children to be adopted by Bnripriya (Ranu 
teao’s widow) but its a^optioif was'jpri^.ented by the death of its father {Ramhury s brother.) 
Ramhury ^oke of hh*^inieni\oti (the widow of Ramtonoo) to adopt this 

child, atid he ( Eainhury ) th^t disappointment spoke of his having trusted to 
{Ramtonoo a widow) to selecf a proper person for adoption. Buripriya, after the death ot Raiii' 
hury, does Select a proper person. ' In- this case that son has a right to the property real and 
person by both the father Ramtomo^iidgrahdfather Ramhury, because Meait and others 
have said, On failure of the son, the grandsons have the right of succession.’’ So in default 
<jf a legitimate son the adopted son derives a right of inheritance. 


3Vo. XXIII. MOORSHEDABAD CITY. 

ANSWER. 

According to law, R:aincrhkna succeeds to the estate of Ramtonoo his adopting father^ and 
taho to that of Ramhury fits adopting father's father, yi\\o died leaving no children ; because 
Ramcrishna is entitled to present the funeral cake to his grandfather, &c. The grandfather 
permission to Bnripriya to adopt a son, consequently the son so adopted shall inherit 
from him ; this opinion is agreeable to the doctrine of Menu who holds the first rank among le¬ 
gislators. 3l€nu having premised tw^o sets of six sons, declares the given son is one of the first 
six who are both heirs andIkinsmen, but it appears from the doctrine of Deun/a laid down in 
the Bayabhaga theit hi the enumeration of the twelve sons, he having taken the given son from 
the first six who are heirs of kinsmen, that is to say of the collateral relations, &c. places hima- 
mong the number of the last six, who inherit only from the father but not from collateral relati¬ 
ons, &c. As this doctrine contradicts the authority of Menu, thereforo it is a settled rule that 
the given son shall not be debarred from the inheritance of his grandfather, who left no legiti- 
issue by himself begotten. 

AUTHORITIES. 

Mtinn:--** Of the tw^elve sons of men, whom Menu sprung from the self-existent, has nam¬ 
ed, six are kinsmen and heirs ; six not heirs, except to their own fattier, but kinsmen. The sou 
begotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
luentiotted, a son given to him, a sou made or adopted, a son of concealed birth or whose^ pa¬ 
rents cannot be known, and a son rejected by his natural parents, are the six kinsmen and heirs. 
The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son by a 
twice-married woman, a son self-given, and a son by a Hudra, are the six kinsmen, but not heirs ^ 
to collaterals.” 

Vrihaspati :~M€nit holds the first rank among legislators, because he has expressed in hi^ 
code tlvb whole sense of iha Veda; no code is approved^ which contradicts the sense of any Jaw 
promulgated by Menu, ^ r. 
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No. XXIV. ZILLAH RUNGPORg; ^ 

ANSWER. 

A woman liavuig by hor liusbaiidV desire,, and witli tho consent of her fatbei'-iii-Iaw, adopts 
ed a son, such son succeeds to oil the property real and isersoiml oi kls adopting futher and a|- 
so of his (tdopting father's father, should the latter have iio Uneiil male desccjitiant This doc- 
trine is agreeable to law. Authorities laid down in the Dmjttht^agc^. So J)em(a, after having 
described the twelve sons, expressly declares, “ Tliese twelve sons have been propounded I'qb 
the purpose of oftspring; being sons begotten by a man himself, or procreated by another mail, 
or received (for adoption or voluntarily given. Among these the first six are heirs of kins¬ 
men, and the other six inherit only from the father. The true legitimate son and the rest, to 
the number of six, are not only heirs of their father, but also hdra of kiirsmen ; that is, ot &- 
and other relations; the others a^e successors of their adopting father, but not heirs 
of collateral relations (SapindaSj They take the whole estate ot a taiher, who has no legi¬ 
timate issue by himself begotten.^' 'Hie son begotten by a man himself in lawiiii 

wedlock, the son of his wife begotten in the manner before muntioneil, a sou given to him, a 
pou made or adopted, a son of concealed bii'th, or whose real tath^:*!' cannot be known, and a 
son rejected by his natural parents, are the six kinsmen and heirs. The sou of a young wo¬ 
man unmarried, the son of a pregnant bride, a son bought, a son by, a twice-married woma||^ 
0, son self-given, and a son by a Sudva, are the six kiusmeii but not h^ixs to collaterals,” 


No, xxy, ZILLAH RAJSHAny. 

ANSWER,^ 

Snie conseni of the husband is indispensible to the validity of the adoption, but that of 
father-in-law is superfluous, Ramimoo dies, leaving directions with his wife to adopt a son, 
pdhis fathergives his sanction to the adoption and then dies; consequently the 
adoption of Ramcrishna is valid, but the adoption con fers on Ramensima no title hr the pro¬ 
perty of his tinmen, that is of collateral relatiom. In this case aceording to the 

doctrine of Jimuta^vahana (the author of the Dayabhaga) Ramcrishna cannot suaeed to the esUtc 
of Ramkury but is entitled to that of Ramtonoo alone. 'Ihe authorities fur this arc the doctrine^ 
Vasishtha md JDevala as quoted in the Oodvakatutiaa and JJuyabhaga* 

ATJTHOIIITIES, 

A son formed of seftfvinal fluids and of blood, proceeds from bis father and mother as art 
effect from its cause, both parents have power for just reasons'to give, to sell, oi to cleseit 
him; but let no man give or accept an only son, since he must remain to raise up a piogeny 
for the obsequies of ancestors. Nor let a woman give or accept a son, unless with the assent, 
of her Lord He, who means to adopt a son, must assemble his kinsmen, give humble notice 
to the king ; and then, having in?ide an oblation to fire, with words from the I eda^ iu the 
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of his dwelling house,” Sec. The wife has unquestionably power to give or receive on gift a son 
with permission from her husband. 

** In a partition among sons of the wife and the rest with a true legitimate son, such of them, 
as are of the same class with the adopting father and superior by tribe to the true son, whether 
they be the sons of an appointed daughter, or issue of the wife, or offspring of an uiimarried 
damsel, or secretly produced, or abandoned (by the natural pareri s,) or received with a bride„ 
or born of a twice-martifti, woman, or given, or self given, or made pr bought; shall be entit¬ 
led to the third part of the share’of a true soij.” So Devala, afteriiaving described tbo twelve 
sons, expressly declares,"** These twelve sous have been pro|>ounded fot the purpose of off- 
spring ; being sons begotten by a man himself or procreated’by another man, or reetdved (for 
adoption; or voluntarily givpn. Among these^^he first six are heir»6f Itinsmen, and the other 
six inherit only from the The true legitimate son and the rest, to the number of six, are 

wot only heirs of tlieir father, but also heirs of kinsmen, that is, of Sapindtts and other relations* 
The others are successors of their adopting father, but not heirs of collateral relations (Sapindas, 
&c.) The authors of the Vimda-rutnacara, Mitac&hara, and Vivada-chintamani reconciled the 
difference between JDevala, Menu and others, by referring to the distinction of an adopted son's 
being endued with good qualities or being of an evil disposition ; but none of the books above 
quoted explain wherein tliis virtuous disposition consists, except the VivadaMungarnabu, in which 
it is de'clarecl to be constituted by liberality, reading the Vedasy and a strict obseiTance of reli¬ 
gious duties. Following the doctrine of the Vivada^tutnacaraf should Hamkrishnabe endued with 
the qualities above described, he is entitled to succeed to the estates of Ramtonoo and also of Ram^ 
fiury^ This opinion Is supported by the doctrines of Menu and Baudhayana laid down ia the 
and other works. 

“ Of the twelve sons of men, whom Menu sprung from the self-existent, has named, ^x are 
kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The son begotten by 
ja man himself in lawful wedlock, the son of his wife begotten in the manner before mentioned, 
;a son given to him, a son made or adopted, a son of concealed birth, or whose real father cari- 
jnot be known, and a son rejected by his natural parents, are the six kinsmen and heirs. The 
son of a young woman unmarried, the son of a pregnant bride, a son bought, a son:>by a twice- 
married woman, a son self-given, and a son by a are the six kinsmen, but not heirs to 

collaterals. Participation of wealth belongs to the son begotten by a man himself in law¬ 
ful wedlock,^ the son of his appointed daughter, the son begotten on his wife by a kinsman le¬ 
gally appointed, a son given, a son made by adoption, a son of concealed birth, and a son re¬ 
jected by his natural parents. Goiisanguinity, denoted by a commorj family appellaiion, be¬ 
longs to the son of an unmarried girl, the son of a pregnant bride, a son bought,a son by a twice- 
parried woman, a son aeif-given, and a son of a priest by a SudraJ^ * 

The doctrine of some sages, that a given son, is an heir to kinsmen, must be considered 
with reference to the distinctipn of bis qualities, good and bad, since tlie excellence which is 
constituted by charitable gifts, or fondness for reading the Vedas and the observance of religi¬ 
ous duties, is the cause.of liberation from the bonds of situ 

Where, the discrepancy exists between the Bayabhaga on the one side, and the Vlvada-rtd^ 
fiacara, See. on the other, it is proper to admit the doctrine of the Dayabhaga throughout the 
JPfOviiwcof Bengalf but not of the Vivada’-futnamra and of the other treatises# 
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No. XXVt ZILLAH BHAUGULPORE. 

ANSWER. 

A person named Ramfonoo dies, having expressed his consent to his wife to adopt a sonv 
I'his widow, fftiripri^a, with the sanction of her father-in-law Ramhimj, adopts a son (Ramcrlsk^ 
na,) who is endued with good qualities and of her own class. As the filiation of the son so a-* 
dopted is established by the consent of Ramtottoo, so by the sanction of Ramhtiry he becomes! 
his grandson and is competent to perform the Parvaria or double rite. Ramcriskna will succeed 
to the property both of Ramtonoo and Ramhtiry, 

This opinion is conformable to the doctrine contained in the Vivada-rutnacara, Menu, JDwa^ 
yeetarnirnaya Pcruhishtka, Battaka-chandrika, JDattaka Mimansa^ Mltacshara, ViramUrodayct^ 
and other books« 

AUTHORITIES. 

Menu: — ** Of the twelve sons of men, whom Metiu^ sprung from the self-exrstent, has named, 
mx are kinsmen and heirs ; six not heirs, except to their own father, but kinsmen. The son be<.^ 
gotten by a man himself in lawful wedlock, the son of his wife begotten in the manner before 
Ji)entioned, a son given to him, a son made or adopted, a son of concealed birth or whose real 
father cannot be known, and a son rejected by his natural parents, arethe six kinsmen andheir^. 
The sen of a young woman unmarried, the son of a pregnant bride, a son bought, a son by a * 
twice-married woman, a son self-given, and a son hy B.ISudra, are the six kinsmen, but not heir^ 
to collaterals.^* 

On this OuUuca Bhutta thus comments in his work entitled Munwartha Mooctavalee: ^^Menu, 
sprung From the self-existent Brahma^ and first of the fourteen Menus, among these twelve sons^ 
of men, whom he has named, the first six are pronounced kinsmen and heirs to collaterals, tho 
result is, that, as kinsmen, they offer the funeral cake and water to Sapindas and Samanodacasp 
and as heirs, they succeed to the heritage of their collateral relations, on failure of male issue, 
as well as to the estate ol their own father. The last six may not take the heritage of any ex¬ 
cept ol their own father ; but they participate in bis wealth and offer the funeral cake and wa- 
t^r> Ac. In the enumeration of the son of the body and the rest, six are heirs tckkinsmen ; the 
*00 of a young woman uamaiiied and the rest are not heirs but kinsmen,” 

Mitaeshara : —‘^Although Menu having premised two sets of six sons, declares the first six 
tp be heirs and kinsmen ; and the last six to be not heirs but kinsmen, yet the first six may 
take the heritage of their father’s collateral kinsmen fiSijobjr/as and if there be 

no nearer heir; but not so the last six, however, consanguinity and the performance of the duty 
of offering oblations of water and so forth, on account of relationship near or remote, belong to 
both alike. 'Mi^ word ‘ (Bayada) heir' has reference to the right of heirs on failure of sons. 
The variation which occurs in the institutes of Vasishtlia and the rest, respecting the enumerati¬ 
on of the sets, must be understood as founded on the difference of good and bad qualities,’* 
Viramitrodaya. 

The doctrine of Baudkayana laid down in the Fiv.'Tda-rn/wttcam, Participation of 

wealth, belongs to ihe son begotten by a man himself in lawful wedlock, the son of his appoint¬ 
ed daughter, the son begotten on his wife by a kinsman legally appointed, a sou given, a so^ 
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jfhade by adoptiou, a son of concealed birth, and a son rejected by his natural parental Coir., 
sanguinity, denoted by a common family appellation, belongs to the son of an unmarried girl, 
the son of a pregnant bride, a son bought, a son by a twice-married, woman, a son self-given, 
and a son of a priest by a SudrnJ' 

Vivada-rutnccara 'Vhe doctrine of one holy saint, that the son given, is an heir, to kins«« 
men,—and that of another, that he is not such heir, are to be reconciled by referring to the 
distinction of his being endued with good qualities or otherwise^ by some is held that although 
he be of the same family yet he can never succeed to his kinsmen ; but Lucsheedhur declareS| 
them to be heirs of kinsmen. 

Viramitrodayct* —The difference which is observable in the doctrine of Harit i, respecting 
the son given, the son made, and the son rejected by his natural parents as heirs of kinsmen, 
must be reconciled with reference to the distinction of their being oi equal class or otherwiso 
and endued with qualities good and bad.’^ 

In the same manner, the doctrine of one holy saint, that the son given, is an heir to kins« 
men,~-aiid that of another, that he is not such heir,—are to be reconciled by referring to the 
distinction of bis being endued with good qualities or otherwise* Some contend that he is heic 
to kinsmen, as w ell as, to the father, from the use of the words ** heirs to kmsrnen;^^ and on ac¬ 
count of the particle ** only'' in the phrase, ‘‘ of the father only^’ (occurring in the passage sub¬ 
joined) others contend that he is heir to the father only, “Of these, the first six are heirs t<j> 
kinsmen : the other six of the father only.” But the variation, from the son given, being enu¬ 
merated higher, and lower in the order of inheritance, by different sages must be obviated by 
the distinction as to his qualities good and bad. “ The adopted son is entitled to pifesent the 
funeral oblations to the parents of his adopting father and so forth, this is declared in the 
faka’chandriha by Devanda-hliatta'^ 

Battaka Mimansa: —“ Now the purpose of the husband^s sanction, is that the filiation, 

$on of the husband, may be complete, even by means of an adoption made by the wife*” 

There is a particular authority for the performance of obsequies to be made by a given sou 
while a true legitimate son exists. The son of the body, a son of an appointed daughter, the 
^on, begotten on the wife by a kinsmaii legally appointed and the son given, these are compe¬ 
tent to perform a Parvana or double rite; this opinion is conformable to law. Among the sons 
of a different family the filiation and line;ige of a given son is established.—In the celebration 
of offerings due to a given son <ieceased, the funeral oblations will be made to his three ances¬ 
tors, his adopting fatlier, gran.ifather, and great grandfather ; if his father be alive, the enume¬ 
ration of three ancestors will be made from his grandsire,—“ Funeral cake follows the family 
and estate, but of him who has given away his son, the funeral oblation is extinct.”—This is 
laid down in the Bwaijeela pnriskishta by Cashub Misra. —The son grandson, and great gi^nd- 
«on, are entitled to pirform the Panan or double rite,—The son of the body, a son of a wife,, 
a son of an appointed daughter, and the son given, are entitled to perform the ceremony alrea¬ 
dy named, but not the sou made and the rest, Their filiation is however established to their 
adopting father and they are not the grandsons of I heir adopting fathcr^s father, who is not their 
grandfather. They are only nominal sons, according to some authorities. It should not be ob¬ 
jected that given sons are incompetent to pei form the Parvana or double rite by reason of their 
not being of the same family with the adopting father as the son of the body, the son oi the wife 
and (he son of an appointed daughter are* “A given son must never claim the family and es? 
t«,te of his natural father.” From this and other similar texts^ the family and almost the lineagfi 
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of the given son is declared to be changed; he acquires a lineage up to the sixth in ascent front 
his adopting father. This exposition is declared by V<ichefipati misra in the Dwa^eeta nirnaya 
VnhaspaH:--l^o code is approved, which contradicts the sense of any law promulgated by 
Memt. 

Under the circumstances above stated HoTncvisJuKt, should he be of OQuel ckiss and endueit 
tvith good qualities, will doubtless succeed to the estates both of hU adopting father Ramtongo^ 
and his adopting father’s father Ramfiurg, 


No. XXVII. ZILLAH PURNEAH, 


ANSWER. 


While RamcrishnaViYes, he is competent to present the funeral cake to the ancestors of lii« 
adopting father and when he dies, he partakes of the oblations offered to them and he is also 
entitled to perform the Parvana or double rite. By reason of the consent of Ramtonoo, Ram^ 
crishna becomes bis son, and (through him) grandsou o^Ram/mry, and succeeds to the estate* 
of both the deceased persons. The Dayabhaga, Pagalutwa, <&c» are received in the school* 
of law in Bengal. The Vivada-chintamani, Sraddha-chmta^nani, Vivada^rutnaearaf <fec, in thos^ 
of Mithila, Ihis opinion is agreeable to that of several commentators^ 


AUTHORITIES. 


The dbctrine of Memt cited in the JDayahhaga, Rayatutvoa^ Vivada-T7itnacara, To thro© 
must libations of water be made, to three must oblations of food be presented; the fourth in de^ 
scent is the giver of those offerings; but the fifth has no concern with them.’’ And to the near'* 
«st kinsman (Sapinda) the inheritance next belongs;"^ The meaning of the first verse is stat¬ 
ed in the Mmwm^ha mooctavalee To three, that is the father, grandfather, and great grandfa-» 
ther, water must be offered and to the same three must oblations of food be made; the fourth in 
descent is the offerer of the oblations and libations, but the fifth is not included, therefore subsi* 
grandson? acquire the right of inheritance to the estate of their grandfathers, who die leaving 
no male issue/^ I'he fifth in descent, not beingconuectf d even by a single oblation, is not the heir, 
so long as a person connected by a single oblation, wheifaer sprung from the father’s or mother's 
family, exists ; this explanation is given \ni}\o Baijahhaga. It is laid down in the Vwada-rutn>tca-> 
mthat, “ if there be no true or subsidiary son of a deceased person, his nearest kinsman inherits, 
The texts of Bavdhayana quoted in the Dayabhaga^ Pfiyatutwa^ The pjiternal great 

grandfather and grandfaiher, the father, the man himself, his brothers of the whole blood, his sou* 
by a woman of the same tribe, his son’s son and his great grandsou : all these partaking of undi¬ 
vided oblations, are pronounced Sapindas* Those wlio share divided oblations are called ^ac7ih 
gas. Male issue of the body being left, tlie property must go to them. On failure of or 

nearer kindred Saeulyas or remote kinsinen are heirs.” The following passage is cited by Rth 
phoonundona Bhiittachurjya Dayatutxm and also in the I)ayabhaga:^-^\aoo the father and 
certain other ancestors partake of three funeral oblations as participating in the offerings at ob^ 
^eqiiies; and since the son and other descendants, to the number of tliree, present oblations to the 
deceased (or to be shared by his manes) ; and he, who, while living presents an oblation to an 
finccstor, partakes when deceased.” The following is the doctrine of the sages laid down in tha 
^raddfia^chiniamani and oilier books of }aw; “ A sou of any description pust be an^^iously 



doptecl by one who has none : for the sake of the funeral cake, water, and solemn rites ; and 
for the celebrity of his name.” The following’ text of Yajnifaivalcya laid clown in the Vimda* 
ehiniamanlj ^‘That son, whom his father or his mother, with her husband’s assent, gives to 
another, shall be considered as a son given/’ The doctrines of 3Icnu declared in the Vivada-^ 
rutmcara, ^c. He is called a given son, whom his father or mother affectionately gives as 
a son, being alike, and hi a time of distress, confirming the gift wdth water, A son given 
must never claim the family and estate of his natural father : the funeral cake follows the 
family and estate, but of him who has given away his son, the funeral oblation is extinct.” A. 
person at the time of distress may give a son to a nian destitute of male issue.” This passage 
, is illustrated in the Vipada-rutmcara ; ^‘The offering of the funeral oblations ceases.” Tiii» 
passage is illustrated in the Vir.imitrodaya, It is declared in the Oodvahatutwa; “ A given, 
son is incompetent to inherit from his natural father and to perform his obsequies, but he 
follows the family, <&c. of his adopting father.” The relation of a given son does not continue 
with the family of his natural father and he never partakes of a share of his estate. A given 
son is neither entitled to perforin the obsequies of his natural father nor to present the funeral 
oblation of Ibod to him, but he is competent to offer the funeral oblation to his adopting father 
and to obtain the heritage and lineage of that person. This is the exposition of Shooddhkivaca. 
It should ijot be objected that the given sons are incompetent to perform the Pariana or 
double rite by reason of ihefr not being of the same family with the adopting fathers as the 
. son of the body, the son of the wife, and the son of an appointed daughter are, “ A given sou 
must never claim the family and estate of his natural father ” From this and other similar 
texts the family and almost the lineage of tlie given sou ,^re declared to be changed. He ac¬ 
quires a lineage up to the sixth in ascent from his adopting father. This exposition is declar- 
. ed by Vac/iespati mlsra in the Dtvayaeta-uirnaya, The commentators say. The son of the body, 
the son of an appointed daughter, the son begotten on the wife by a kinsman legally appointed, 
and the son given, these four are competent to perform a or double rite. Aniolig th© 

sons of a difierent family the filiation and lineage of a given son is established. In the celebra¬ 
tion of offerings due to a given son deceased, the fune^'al oblations will be made to his tlirc<# 
ancestors, his adopting father;, grandfather, and great grandfather. If his father be,akve the 
enumeratioii of these three ancestors will be made from his grandsire. “The funpral cakefollaws 
the family and estate, but of him who has given away his son, the funeral oblation is extinct.” 
This is laid down in the Dwayeeta-purishishta by Caskiih misra, Yajnypiwalcya having enume- 
l-ated the twelve sous of men, declares ; “ On failure of those first mentioned, the next in pr* 
der give the funeral cake and claim the heritage,” The doctrine of Vamhtha declared in the 
Vivada rulnacara ; ‘ A son, formed of seminal fluids and of blood, proceedeil from his father and 
inother as an effect fronii its cause : both parents have power for just reasons to give, to sell, or 
to desert him ; but let no mau give or accept an only son, since he must remain to raise up*a 
progeny for the obsequies of ancestors. Ijfor let a woman give or accept a son, unless with the 
dissent of her lord.” A inolher is competent to give her son in the life-time of her husband ^nd 
with his consent, dsc. this the explanation of the Vivadu^rutnamra, Both the fatlier and 
jmother are jointly entitled to give a son, but there is a special ordinance declaring that a mother 
is competent to give a ^pii in the lile tirne of her husband and with his consent; so also even 
if he be dt-ad. He who ineanKS to adopt a son, must assemble his kinsmen.” This h the ex- 
‘ position of Vachespati misra quoted in the Sraddha’-c.hmtamani. It is declared in the Dattaka 
JJimansa ; Now the purpose of the liusb^tud’s sanction is, that the filiation, as son of the 
jbaud may bo (?QiTj|>Iete, even by meuns of an udoption, made by the wifo#'^ 
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' m. xxvm. PATNA PROVINCIAL COURT OF APPEAL; 

- ^ ANSWER. 

* Rmufonoop two or three days before his death, desires his wife Iluripnya to adopt a soit^ 
tincl then dies. Afterwards his ( liamtonoo^sj father f Ramhury) who has neither widow nor child, 
dies, leaving- directions with his daughter-in-law BurijMya to select a boy from among liis bro- 
ther’^s sons and to adopt him. IJuripriya adopts a son, Ramcrishfia, (fit for adoption,') in dno 
form ; that son becomes the'son of li imUmoo and grandson of Mamhury, and inherits the estates 
leh hy both the deeeasp,dpersons* 

AUTHORITIES. 

Blenu A given son must never claim the family and estate of his natural father, tho 
funeral cake follows tiie family and estate; but of him, who has given away his son, the fu- 
tieral oblation is extinct.’^ To three ancestors must water be given at their obsequies; for 
three (the father, his father, and the paternal grandfather; is the funeral cake ordained : the 
fourth ill descent is the giver of oblations to them, and their heir, if they die without nearer 
descendants ; but the fifth has no concern with the gift of the funeral cake,” 

To the nearest Sapinday male or female, after him in the third degree, the inheritance next 
belangs. 

Devala: —A father, a graridfathery and a great grandfather, assiduously cherish a new borit 
iBon/as^birds the holy fig tree,* 

No. XXIX. ZILLAH BEHAR, 

ANSWER. 

A person nn.med'^Ramtonoo, two or three days before his death, gives permission to his wife 
to adopt a son and then dies. Afterwards Ram/imy (the hither oi Ramtonooj desires his daugh¬ 
ter-in-law to "adopt a son among his brother’s ofispring and also dies. The daughter-in daw, 
according to the forms established in law for adoption, adopts a son : that son so adopted 
hititled to inhevit the estate b^th of llamtonoo and RamJnivy^ 

AUTHORITIES. 

Menu :—Of the man, to whom a son has been given, according to a subsequent law, adorn ¬ 
ed with every virtue, that son shall take the heritage, though brouglit from a diflbrent family. 

batyaynna and Ltiy cacshec They wlio present the funeral oblations will take the estate 
of those to whom such ohjaiioris are offered.” 

To three ancestors must water be given at their obsequies; for three (the father, 
his father, arid the pHternal grandfatlur,) is the funeral cake ordained; the fourth in descent is 
the giver of oblations to them, and their heir, if they die without nearer descendants ; but the 
fifth has^ no concern with the^ift of the funeral cake. To the nearest Sapinda, male or female, 
after* him in^the ifikd degfee, the inheritance next belongs.” This opinion is supported by th© 
Mitavsharaf Vh amiirodqya'^ aiid other aiUhorities, 
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xliii 


INo. XXX, PATNA CITY. 

ANSWER» 

Hurlpriya, the widow of Ramtonoo, having by permission from her husband and fhther-in-law 
according to the rules ordained for adoption, adopted a son named Eamciishna, for theoftspring 
of her husband, that son becomes by virtue of such adoption the grandson of Ramtonoo^s father 
(Ramkury) and succeeds without doubt to the estate of Ramhury on failure of legal heirs* This 
is established by a passage of Catyayana quoted in the compilation entitled tiungraka-rutnaca- 
ra: A son, grandson, and great grandson, have equal claims to the estate of their progenitor 

and further by the doctrine of Menu; “To three ancestors must water be given at tlieir obse« 
quies; for three (the father, his father, and the paternal great grandfather,) is the funeral cake 
ordained; the fourth in descent is the giver of oblations to iheni, and their heir, if they die with*' 
out nearer descendants; but the fifth has no concern wdth the gift of the funeral cake.’^ This doc¬ 
trine is not only ordained for the right of succession of the true legitimate son begotten by a man 
himself, grandson, and so forth, but also of the (Goivna) succedaneous son, grandson, In this 
case a succedaneous grandson shall be entitled to succeed to the estate of his grandfather, should 
lie die leaving no legitimate son* ‘‘ By a son, a man conquers worlds ; by a son’s son, he enjoys 
immortality; and afterwards by the son of a grandson, he reaches the solar abode;’' consequent¬ 
ly Ramcrishna will succeed to the estate, both of his adopting father and of his adopting father’a 
father# 


No. XXXL ZILLAH RAMGHUR* 

ANSWER. 

If a son be adopted perfectly eligible for adoption, that son is to present the funeral cak© 
and to take the heritage of his adopting J other and also of his adopting father s father^ 

AUTHORITY*, 

The doctrine of Yajnyatvaleya as laid down in the Mitaeshara, Viramitrodaya, A- 

mong these the next in order is heir, and pi t seats funeral oblations on failure ot the preced'* 


No. XXXIL ZltLAfl SARUN# 

ANSWER. 

A persort named Ramtonoo, desires his wife Hiiripriyato adopt a son previously to his deaths 
and then departs for heaven cliildless leaving liis father, Ramkury^ him surviving* Ramfivry af¬ 
terwards gives permission to bis daughier in law to adopt a son and dies. His daugliter-in-Iavv 
finds a boy perfectly eligible for adoption atul adopts him. In this case the son (Ramcrishna) 
so adopted, is entitled to the property^ real and personal^ hoik of Ramlimy and Ramtomo^ 


mtsr/fy 



AUrnORITIES. 


Menu “ Not brothers, nor paretsts, but sous, if living, or their male issue, are heirs to the 
deceased." ' 

Yajnyawalcya:—'‘ That on failure of the be.st, the next best shall offer the funeral cake and 
possess the heritag:e.” 

Visktiu .•—“ The three, the son, grandson, and great grandson, will perform the Parvana q^ 
double rite, and will take the heritage,” 

i?«mcr<Wjwa being adopted by Huripriya, vir\l\\ the consent of herfatlier-in-daw Ramhury, and 
husband ReitnionoOf will succeed to the wecilthj whethev yeul ov pevsotiutf cyf lfothhis udo^tiny J'uthet 
andadopHnj father's father. 


No. XXXIII. ZILLAH SHAHABAD. 

ANSWER. 

A person named RamtmOo, inhabitant of Bengal, two or three days before his death directs 
his wife fo adopt a son and then dies. Arterwards his (Ratnionno's) father gives pertDis,sioii to, 
his daughter-in law to adopt a boy among his (Ramkmfs) brother's sons and also, dies. Ram. 
hiinfs daughter-in-law subseciueutly adopts ^ son in due form ; that son will take the wealth of 
^ hoik liijtmtQnoQ Ramhury^ 

AUTHORITIES. 

Of the man to whom a son has been given» adorned with ^very virtue, that son 
fchall take the heritage^ though brought from a difleient 

“ 1 0 the nearest Sapindq,Sf uiule or lemale, after him in the third, degree, the inheritance next 
Ibelongs/^ 

‘ ffaiita a son, a man conquers w'orlds ; by a song’s son, he enjoys ia^moitality > and, 
ai>Tvvard^, by the>ori of a grarKlsqn, he reaclies thfi solar abod^^ 

lit.s opinion is delivered according to the doctrine of the Mitaesharay Viramitrodaepay and 
lOther authorities, . ' 


No, XXXIV. ZILLAH TlilHOOT. 

ANSWER., 

A. person named*/Jamionoa, twq or three days before his death> desires ids w ife to adopt a 
«on and then dies. His father, xvlio has neitlser wife nor chUdren, was satisfied on hearing that 
his sou had ktt directi^^s with his widow to adopt a son and afterwards dies. The widow a- 
dopts a son with the permission of her husband and the apjirobatioii of her father-in- law, such 
son is entitled to inhmt the wealth his adopting father and that of his adopiim fathevs 
iher. 


AUTHORITIES. 


not a wom^in oltlier give or roceive a son in adoption : unless with the assent of her hus¬ 
band. Let her husband guard a married woman: let her son guard her in age ; or on failure of 
these, let their kinsmen protect her. In no instance is the independence of a woman allowed.’* 
By a son^ a man conquers worlds ; by a son’s son, he .enjoys immortality; and afterwards, 
by the son of a grandson, he reaehes the solar abode,’* 

Among these, the next in order, is heir, and presents funeral oblations, on failure of the pre¬ 
ceding.** 

The real legitimate son, the son of an appointed daughter, the wife’s son, the sons given 
and made, the son of concealed origin, and the deserted son also, are participators in the estate/’ 
This opinion is supported by the doctrines of Menu, Vasishtha, Harita, and Yajnyawalcya^ 
laid down in the code of Afewn, xWUacshara, Vimda-chundra^ Vivada^chintamani, and Datt^fka 

No. XXXV. DACCA PROVINCIAL COURT OF APPEAL, 

answer. 

Kamtonoo^ with a view to preserve his family from extinction, and to continue the observatt-* 
CCS due to him after his decease, having authoiized Iiis wife Huripritfa to adopt a son, and she 
having acted conformably to his instruction, the acts of both parties are legal and valid, and the 
assent o( Rapdiury,Jaiher of Hamtonoo^ may be inferYcd from the intention he expressed of male- 
iiig the afloption. These points being established, the question is whether Ramcriskna, the son 
adopted under these circumstances, be entitled to succeed to the estate both of liis adopting fa¬ 
ther and adc>|>ting father’s fatijer, or to that of his adopting father only. By the mivmijtl con-- 
sent of the legal authorities, inclusive of the J)cfyabhnga, the given son is entitled io succeed the 
adopting father,hi\iUhdoid)tful whether according to the latter he can succeed to the 
rstate oi \\\% adopiing father s father also, who is therein termed his Bundhoo o ' cognate. This 
dilference may hovyeyer be reconciled in favour of the given son by supposing that in the. pass¬ 
age quoted from Detain in the Baijabhaga, declaring the given sou not entitled to the property 
of his Bundhoo or cog nate) the term Bundhoo does not include tl;ie grandfatht r artd liiiet^l ances¬ 
tors but lias reference to other collateral relations. §ons have been determined to be of twelve 
descriptions. These are divided into two sets, each containing six. Menu, Baiidhayana, and the 
author of the lyalika Pxirfina have included tlie piverf. son in the first .sot, and have pronounced 
him entitled to succeed to ti),e estaie oUiis father and kinsmen. It is still more explicitly atlhui- 
ed by Culluca Bliutta ip his cotnmentary on the laws of Mam, that tlie son of the body, the 
dotted son, ^c. are enfiikd io the estates of their fathers and grandfathers^ again, at the 279th 
verse of the ninth section he declares the adopted son to be entitled to succeed to the entire estate 
pj his adopting father, and that besides the son of the body and the son given ; no other of the twelve 
fOKs can succeed. This is confirmed by the termed the Praymehettutatwa, Oodrahatut* 

tea, and others, moreover in every contested point the authority of Menu is to be preferred, and 
from his ordinances, from the coniuientary of Culluca Bhutta, the Kalika Paran a, the treatise 
of Baudhayana, and numerous other v orks, the title of the adopted son to the estate of his adopt'* 
inp father's f fher is fully e.^iablidiod, although the author of the Bayabhaga, following the opi- 
|#!on oiBevala, has classed ihe given son among the inferior order of sojis, and does not admit 

L 



, ■ bis title to the property of bis »dopth,g father's father, yet it should be remembered that the an^ 

(hority of the A'mriiee SImters has been revered in all ages confraiy to that of Bemla whosa 
opinions did «o< obtain credit jmtil a recr»f;>eriod. He himself however at the conclusion of the 
paragraph above referred to, whites, that each of these sons in the order thhy are enumerated bc^ 
come entitled to succeed to the estates of their Bumlhoos or relatives. 1 n deliberating on at.y point 
of law a due consideration must be paid to the time, the place, and the interests of the parties con¬ 
cerned. The whole end and aim of laws is the well bein^ of mankind ; he therefore who inter¬ 
prets them to the injury of others \s guilty of a gross breach of moral duty, fiamhury possessing 
no surviving son to preserve his name and farijily, and to present the customary ofleriiigs after 
his decease, consented to the adoption. The son adopted by his sonjherefore becomes in all res¬ 
pects the grandson, succeeds to his estateand must, of necessity perform his Sradd.'ta, or funeiiil 
obsGqiiie.s ; lor by the license given -to the wite by (he husband tlie sou becomes engendered as it 
were at tiuit instant in the womb ot its adopting mother, K^othiiig more need be urged to yrovg 
that the adopted son is the rightful successor to the c.state of hh adopting father and of his adopting 
father’s father. This Ugobustha is drawn from Menu, the Dayabhaga and otlier books of law. la 
further confirniatiou of what has been advanced, two collateral proofs may be adduced. 

AUTHOKITIES?. 

The doctrine of Menu laid down in the Dwayeetaniniaya ; "A son of any'description vanst 
be anxious'ly adopted, by a man destitute of male issue, for the .sake of the iuiieral cake, water, 
and solemn rights ; and for the celebrity of his name.” 

It is Ihid down in the Dayabhaga ; " A father, a grandfather, a great grandfather, assiduous¬ 
ly ehervih a new-born son, ns birds the holy fig tree and as in ilte wok! ojf-pring are included 
tons ami grandsons and great grandsons, so likewiso under jfeiAcr are luciudeti juthers and grami^ 
fathers and great grandfathers. 

No. XXXVI. ZILLAH BACKERGUNGE. 

ANSWER. 

If a p«?r9on <!ie (luring* the life-time of his ftither, leaving directions with his wife to adopt si 
fion,and the widow adopt a son in obedience to the sanction, that son is competent to succeedio 
the wealth ofltU (adopting) father and to that of hk grand father. As the right and share oif 
the son not existent and of the son existing in the wotnh of his mother is established by their 
birth to his father^s property, so lihewUe the same rule holds witit respect to the adopted sea i 
the license of adoption in this case being* it) fact tlie cause of i\\Q production of the son. A soni 
formed oi serninai huids and ()f blood, proceeds trorii liia father and uioiher as an effect from its 
cause; both parents have power for just rea.sons, to give, to sell, or to desert him ; under these 
circumstances the consent of both parc^nts is indispensable to the validity of the adoption, nor 
can the son be adopted by the wife alone, iciihout licence from her husband that being in truth the 
cause of the producUon oj the son. W ith reference to the claim of the given son to the estate of 
his adopting father’s fatuer, the law declares, “ Among these, the next in order is heir and 
presents funeral oblations in failure of the preceding.” It is a well known fact that the right 
of a person is established to the estate of anotlier in virtue of his t ffering the funeral cake* 
iThe right of the adopted son is established by oWeriug the funeral cake to the gnmflfather, tliere^ 
fore his title to the wealth of the grandfather is indefeasible i as there is no specific rule far tha 


APPEND I*. Xlvil 

Siicfiesslon of a grandchild to his gi’andfatber’s estate. ^‘Should a son die before partition, his 
share shall be allotted to his son, provided he had received no portion from his. grandfather’^ 
estate. That son’s son shall receive his father’s share from his uncle, or from his nn le’s son.” 

In the estate inbeiited from the grandfather, the ownership of father and sou is equal ” On 
this point no difference of opinion exisfs. The term graiulson, b< iug luirestricied, comprehends 
every description of grandson and conseg^ient/y the yiven son is tntiiled to succeed, to his adopting 
father s arid his adopting father^ s father^ s estate > 

A person dies (during the life-time of his father) leaving directions with his wife to adopt 
a SOD, and the widow adopts a boy, that son possesses a right to the estate of his adopting father 
and of his adopting father s father also on the death oj ike latter. 

No. XXXVII. ZILLAH CHITTAGONG. 

ANSWER. 

A person dying, and leaving no son of his body, is succeeded by His adopted son. Tlie «• 
dopted son by presenting the offering of the rPwi?) funeral cake to his adopting father^s father 
becomes virtuaUg kis grandson and as such succeeds to his est ate. 

AUTHORniES. 

Demta :—‘‘They take the whole estate of a father who has no legitimate issue by hiinselP 
begotten.” 

Menu :—“ The son begotten by a man himself in lawful wedlock, the son of his wife begot¬ 
ten in the manner before mentioned, a son given to him, a son made or adopted; a son of con¬ 
cealed birth or whose real father cannot be known, and a son rgected by his natural parents, are 
the six kinsmen and heirsJ* 

Yajnyawa'cga Among these the next in order is heir, and presents funeral oblations on 
failure of the preceding.” 

Vrikaspati :—“ A decision must not be nia<lo solely by liaving recourse to letter of writ* 
ten codes, since, if no dteision wen- made according to the reason of the law, or according to 
iinmtmoriai usage (for the w ord gneti* admi's both senses,) there might be a Jallure of justice,^\ 

No. XXXVllI. DACCA CiTY. 

ANSWER. 

JRawerishna, adopted by llnripriga in obedience to the iostructions of bar husband Ramtonooy 
and with the consent of Ramhury, the father of Humtortoo, becomes by virtue of such adoption, 
the son of Ramtonoo and grandson of Ramhury and consequently the estate of each descends tet 
film. This expoBition is supported by many authorities, 

AUTHORITIES. 

Cafyayana :—“ Should a son die before pailUion, h s share shall be allotted to his son, pro- 
ivided he had receivd.l no fortune from his grandfather. I’hat sou’s sun shall receive his father’s 
ehare horn his uncle, or hom his uncle's sou.” 

* 

• ratiooicutloiK 



xlviii A P P E N D I X. 

JDemla " When the father is deceased, let the sons divide the father’s wealth,’"' 

yrihas^ati :—AH the syus shall succeed to their father’s estate.^ 

No. XXXIX. ZILLAH MYMENSINGXL 

ANSWER* 

JRamlonoo (n Hindu) in his last illness and two or three days previously to his death, desires 
his wife Huriprlya to adopt a son and dies, leaving his father Ramhury him surviving. After 
the death of Eamtonoo, JRamhury lives about three years. In this case the property left by 
JRamhury goes to his hHi\ not to the son so adopted ; the authority lor this opinion is clearly ear- 
pressed in the Bayahha^a, that an adopted sou has 7io right to the wealth of (SapmdasJ collate* 
ral relations, 

AUTHORITIES. 

Demlai —^‘The son of an appointed daughter, the son of the (soil) wife, a son of an iinmarrH 
4d damsel, a son secretly produced, a son rejected (by his natural parents a son received with 
a bride, a son born of a tw^ice-married woman, a son given, a son self-given, a son made, and a 
son bought” These twelve sons have been propounded for the purpose of offspring, being 
sons begotten by a man himself, or procreated by another man, or received for adoption 5 ) or vo-* 
luntarily given. Among these, the first six are heirs of kinsmen.} and the other six inherit o»/jf 
Jrom the father. 

According to the doctrine contained in the above passage, JRamcrishna is not entitled to suc¬ 
ceed to the estate of Ramhury^ neither is there any authority recognizing his right of succession 
to the property of Ramhury^ although he gave permission to Huripriya to adopt a sou. tinker 
these circumstances Ramcrishna is competent to succeed to the whole estate of his (adoptiny) 
father Ramtonoo, but ?iot to that of ilamhury. This opinion is delivered according to the aUi* 
thoritg of the Bayabhuga which is in force in Bengal, 


No. XL. ZILLAH SYLHET. 

ANSWER. 

If a childless person die leaving directions with his wife to adopt a son, and his foxh^t should 
not approve of those directions or should not declare that the intended adopted son should take 
his heritage, and the widow adopt a son ecpial in point of class and perf ctly eligible for a- 
doptiqn without receiving the consent of her father-in-law as above stated, that son shall only 
take his (adopting) father'^s wealth, butno^ the estate of the grandfather ; if the widow adopt** 
ed him with the assent of her father-in-lawj the son so adopted shall mlm'it from his grandfather 
also as is declared in the doctrines laid down ia the Dayabli iga, Vivada- chintamani^ and uthe| 
works. 

AUTHORITIES. 

Bevala;—^** Xh® son of the body, the son of an ap[)oioted daughter, the son of a wife> the 
son of an unmarried girl, a son of concealed birth, a sqn rejected, the son of a pregnant bride* 
f son by a twice-married woman, a sou given by his natural parents, a son self-given, a so^ 
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These sons have b6en propounded for the purpose of 
offspring being sons Tljegofcten by a man himself, or procreated by another man, or received 
(for adoption,) or voluntarily given. Among these* the first six are heirs of kinsmen, and the 
ipther six inherit only ftoin^tbe'father : the rank of sons is distinguished in order as enumerat¬ 
ed. A ll thm som €ire profiottnced fteirs c^ a mmi who has no legitimate issue by himself begotten,^^ 
‘Twelve sons are named by sages, who know tlieprinciples of things; among these 
0ons, six are kinsmen heirs ; six, not heirs hut kinsmen, The first is declared to be the son be¬ 
gotten by a man himself in lawful wedlock; the second, a son begotten on his wife by a kins¬ 
man; the third is the son of an appointed daughter ; thus have the learned declared the law; 
the fotirth is a son by a twice-married woman ; the fifth, a son by an unmarried girl; the sixth, a 
t^oii of concealed birth in the husband’s mansion ; these six give the funeral cake and take the 
hmtage, A son rejected by his father or motlier, the son of a pregnant bride, a son given by 
his natural parent®, a son made through adoption, and fifthly, a son bought, and lastly he, who 
offers himself of his own accord. These six, being of mixed origin, are kinsmen, but not 
'fieirSy except to their own father 

Nareda:—-*^ A son begotten by a man himself in lawful wedlock, a son begotten on his wife 
by a kinsman, the son of an appointed daughter, the son of an unmarried girl, the son of a preg¬ 
nant bride, and a son of a concealed woman, a son rejected, a son given by natural parents, 

■a son bought^ a son made by adoptioti, and a son self-given, are declared to be twelve sons. 
Among lliese, six are heirs to kinsmen,six not heirs but kinsmen” 

Vishnu hi the enumeration of twelve sons a given son the eighth. Ojajnyawakya 
counted a given son 4o be the se^venth.” According to the authorities of Demla and othef ho- 
^ Jy saints laid down m ihe JOayabhaga oi Jimutavahana, and cited by Vuehespati Misree and 
others, it appears that the adopted son has the right to the property of his ( adopting) father oti^ 
iy, but bis succession to the grandfather s estate is declared by the authorities of Baudhagana and 
jothers, 

BaudhayandJie pronounces the real legitimate son ; the sou of an appointed daughter, the 
wife’s SOU; the son given and made, the sou of concealed origin, and the deserted sou also, parti^ 
4*ipalors in tM estate; the son of an unmanied daughter, tlie son received with a pregnant bride, 

' the son bought, the son of a Iwice-manied woman, and also the son self-given, and the Nishada 
^ or son of Si Sudra, he pronounces partakers of the family.’’ 

Menu Of the twelve sons of men, whom Menu, sprung from the self exisieiii, has named, 
fixate kinsmm and heirs, six wo# heirs, except to their own father, but kinsmen. The son begotten 
by a man himself in lawful wedlock, the son of his wife begotten in the manner before mention¬ 
ed, a son given to him, a son made or ,adopted, a son of concealed birth or whose real father can¬ 
not be known, and a son rejected by his natural parents are the six kinsmen and heirs, 'bhe 
son of a young woman unmarriedytbe son of a pregnant bride, a son bought, a son by a twice- 
married woman, a son self-given, and a son by a iSudra, are the six kinsmen but not heirs to 
laterals” 

Vyasa, cited in Vrihuddkurma purana The son of the body, the son of a wife, a son giv¬ 
en by his natural pareiits, a son bought, a son of concealed birih, a son rejected, (he son of an 
unmarried girl, the son of a pregnant bride, a spii ini-de by adoption, a son by a twice-married 
woman, a son self-given, and the son of a Sudra, Ot these, the first six are heirs to kinsmen ; 
and the other six not heirs to kinsmen, each according to priority iu order, is considered as su- 

fcrior, and the last successively, as inferior/’ > 

M 




Tlie Chlikd pmma The son begotten by a man himself in lawful wedlock, the son begot¬ 
ten on. his wife by a kiujjman, a son given by his natural parents, a son made by adopiion> a 
son of concealed birth, and a son rejected, take shares the heritage,^* 


The adopted son should be the giver the funeral cake, ai^d of the heritage of hiH 
grandfaiker and also oi' Sapinrlas, Bhriga declares; A nian* must not make a partition 

of the heritage contrary to the laws or usages of districts and the rules of his tribe, and must 
not deviate from the established usages of his native country, tire rules of his tribe and the law 
of his class,, bat he must follow the usages of the country and rales of the family of which he 
is a member ; by so doing he performs his duty, otherwise not.” According to the doctrines of 
Catyayana and others, declared in the Bayabhaga, it appears that there is a variation in the nu¬ 
meration of the sons (respecting a given son-) by different authorities, according to one class he 
may take the heritage of the grandfather and present the fmieral cake to him, but not according 
to the other, therefore the question of his succession should be referred to iliR consideration of 
the most competent Judges who will decide the matter paying attention to tiie usages and laws 
of the particiriar place and the rules of his family and also with reference to the qualities of 
olainiant, good and bad^ 

\ 

No. XLI. ZILLAH DACCA JELALPORE. 

ANSWER. 

A Hindoo named Ramtonoo, in Ins last illness and a few days before his death, desires Hia 
wife Huripriya to adopt a son awl dies, leaving his fattier Ramhttry him surviving. Ramhtmj 
hears and approves of those directions. After the death of Ramhury, the widow of his son 
(Huripriya) adopted a son Ramcrishna, In this case agreeably to law the adopted son is entH* 
led to succeed to the property left by both the grandfather Ramhury and the father Ramtonoo* 
Authorities of Devala cited by Jimntamhanci:—A tumaja, the son begotten by a mati him¬ 
self, Puraja, procreated by another man, Lubdha, received (for adoption) and Yadrich'heeca or 
voluntarily given. Among these, the first six are heirs of kinsmen)^ 7'he word indi¬ 

cates the sons begotten by a man himself in lawful wedlock, the son of an appointed daugh¬ 
ter, and the son by a twice-married woman, Puraja means the son of a wife, Lahdha signifies 
a son given by his. natural parents, a son made by adoption, the son of a pregnant bride, the 
son of an unmarried girl, and a son bought, and Yadrichliceea signifies a son rejected, a son 
self-given, and a son of concealed birth. Among these, the first six are kinsmen and heirs, the 
Other six inherit only from their own father; the rank of sous is distinguished by the order m 
which they are enumerated, 

Yajnyawalcya declares ; ** The ownership of father and of son is the same in land which wad 
Acquired by his father, or in corody, or ki chatties. 

No. XLIL ZILLAH TIPPERAm 

ANSWER. 

According to the doctrine of the Dayabhaga and other books of law, a given son, who id 
adopted agreeably to the prescribed modes for adoptioB> has no right to succeed to his (adopt-* 


In") Mier’s father’s estate, but to that of his adopting father only. On the death of Ramhunj 
his legal representatives are entitled to,inherit his property. Mamcnshm, the son adopted by; 
Huriprhja, ihough perfectly eligible Ibr adoption, is not ewlit/ed to claim the property left by 
to which hi? reprosentativea were entitled previous to the adoption of Ramcruhmi 
but he has a right to his adopting father’s property. Although according to the doctrine of 
Menn, &c. a given son has a right to the property of his adopting father and abo to that of his 
adopting father's father, yet this passage has reference to the case of a son actually adopted at 
the period of the adopting father’s father’s death. Although JRamhurg did give his consent to 
the adoption, yet, as that consent was not covpled with the condition that the son so adopted 
should be his heir, Kamerblma can have no title to the iulieritaape. Ihis opinion Is conform.* 

able to law. 

No. XLIII. CALCUTTA PROVINCIAL COURT OF APPEAL. 

ANSWER. 

Ramtmoo (a Hindoo) in his last illness, and a few days before his death, desires his wife 
to adopt a son. Eamtonoo dies, leaving his (nihcr (Ramkury) him surviving. Ramhmj {Ramtonoo’s 
father) lives about three years after his son {Ramlomo) and then dies, leaving neither widow nor 
child. A short time after the death of Ramtonoo, /faw/tary hears-of his (Ramtonoo s) having left 
directions with his (Ramtonoo'sj wife to adopt a Son and be approves of tltose directions. Chil¬ 
dren of the brother of Ramhvry were brought to Ramhury, in order that he might chuse one for 
adoption. He selected one of the children to be adopted by Huriprign, ( Ramlohoo's widow,>b«t 
its adoption was prevented by the death of its father (Ramhury’i, brother.; Ramhury spoke of 
his intention of getting Huripriya, (the widow of/2amtonoo,) to adopt this child nndho ( Ranihury) 
after that disappointment spoke of his having trusted to Hwipriya {Ramlomo't widow) to select 
a proper person for adoption. J7«ry»-fy«, after the death oi Ramhmy, does select a proper person. 
In this case that son is not entitled, according to ih^authority of the Dayabhaga of Jimutamhana,- 
to succeed to the estate of his adopting father. Agreeably however to the code promulgated by 
Menu, to the Virnda-bhungarnuba, and otherZn orks which are universally respected throughout 
Bengal, &c. Rammshm wilt succeed to the es'tatoe both of the grandfather (Ramhury} and of 
father (Ramtmoo). • 

Questions of'this nature are decided according to the authorities of Menu, and the sages 
who concur with him; as that of the Dayabhaga, when at variance with Mom, is not receiv¬ 
ed, because Srierishm Terealunmra. (the commentator on the Dayabhaga) concurring with Fri- 
hmpati, lays it down as a general rule that m ernty 'case where adifference exists between Me^ 
nu and other authorities, the former is invariably to be preferred. It was thouglit adviseable 
to bring forward both opinions leaving the decision to the Court. These expositions are drawn 
from the Dayabhaga, the code of A/«ttw, the Vivuda-bhungarnuU^ and the opinion of Vrihaspati, 
quoted by Sricrishna Tercaluncara. ^ 

AUTHORITIES. 

It is laid down^in the Dayabhaga, “ The true legitimate son, and the rest, to the number of 
six, are not only heks of theiv/atAer, Ind also heirs oikimmen j that is, olsaptndas and other 
relations. The others are successors of llveir (adopting) father, but not hetes to collateral re* 
lations (supindas^ 


Menu :—Of the twelve sons of men, whom Menu, sjnung from the self-exist eni^ has nain« 
^fl, six are kinsmen and heirs, six not heirs, except to their own father, but kinsmen. The sou 
begotten hy a man himself in lawful wedlock, the son of his wife begotten in the manner be fore 
uieiitioued, a son given to him, a son made or adopted, a son of concealed birth or whose pa¬ 
rents cannot be known, and a son rejected by his natural parents, are the six kinsmen and heim* 
The son of a young* woman unmarried, the son of a pregnant bride, a son bought, a son by a 
twice-married woman, a son self-given, and a son by a are the six kinsmen, but not heirs 

to collaterals.” 

Vrihaspati:—** jtiewu holds the first rank among legislators, because he has expressed in his 
code the whole sense of the Veda; no code is approved, which Gontradicts the serme of any law 
promulgated by 


JVo. XLIV. ZILLAH JUNGLE MEHALS. 

ANSWER. 

Mamcrishna, adopted by JJaripriya, will succeed to the entire estate of his father Rmntonm^y 
audio that of his adopting father''^ father Ramhiiry. The consent of the grandfather to the 
adoption is superfluous and unnecessary. This is according to Menu and other legal authorities* 
but according to the Dayabhaga compiled by Jimutavahana, the adopted son is entitled to suc¬ 
ceed to *he estate of hi only* As the authority of the Dayabhaga is decisive, a contrary 
doctrine cannot be admitted^ 


No. XLV. ZILLAH NUDDEA. 

ANSWER TO THE 1st QUESTION. 

Th« adopt’on of Ramaiskna by Euripriya, with permission from her hnshand and with the 
consent of the father-in -law is kgal and valid. The law does not make the consent of the_/a- 
ther-in-law a necessary condition. This is according to the and other 

authorities. The opinion of Vasisktha quoted in the Vivada-bhunyarmiba ; “ A son, foiiiied of 
seminal fluids and of blood, proceeds from kis father and mother as an eftect from its cause : 
both parents have power for just reasons to give, to sell, or to desert him; but let no man give 
or accept an only son, since he must remain to raise up a progeny for the obsequies of ancestors. 
Nor let a woman give or accept a son, unless with the assent of her lord.” 

ANSWER TO THE 2fl QUESTION. 

Should Ramcrishna be a person of virtuons kabils and competent to fulfil all the prescribed 
duties of his tribe, be is entitled to succeed to the whole estate of Ins father Ramtonon and also 
of his grandfather Ramhiiry. This opinion is agreeable to the Vivada^bhMHgamuba 

and other treatises. Tlie doctrine d Menu as laid down in the Vivada-bhuugamuba: “ Of the 
tvieUe sons oi men, \v\ieva Metm, sprung from the self-existent, lias named, six are kinsmen 
and heirs ; six not heirs, except to their own father, but kinsmen. The son begotten by^a 
BiiMi himself in lawful wedlock, the son of his wife begotten in the manner before mentioned. 


A P P E N D I 


liK 

a son given to him, a sou made or adopted j a son of concealed birth or whose real father can¬ 
not be known, and a sori rejected by his natural parents, are the six kinsmen and heirs. “ The 
son of a young woman unmairied, the sdu of a pregnant bride, a son bought, a son by a twice- 
manied woman, a son sei%ivea, and a soirby a tSndrii, are the six, kinsmen, but not heirs to 
collaterals/' (Jiillma inh rprets it thus; Menu sprung from the Brahma, 

and first ot the fourteen d/emw, among those twelve sons ofmen, whoiu'he has named, the first 
six are pronounced kiiisnien and heirs to collaterals : the result is, that, as kinsmen, they offer * 
the funeral cake and water to ^Sr/pmdns and Samauodacas, and as heirs, they succeed to the 
heritage of ilmr coilatcral reiatw^ on failure of male issue, as well as to the estate of their 
father. ^The last six may not take the heritage of any, except of their own father, but they par- 
,ti:(jipate irt his. wetilth, for it is declared generally without any exception, that sons inherit the 
estate of their latheNot brothers, nor parents, but sons, if living, or their male is^ 
sue, are heirs to the ^leceased.? Whendearned priests are mentioned as heirs to all persons on 
failure of-kui, then, indeed, consanguinity is not the ground of their succession; for there is no 
other ground but their daim as learned priests : these on the contrary are kinsmen, and there¬ 
fore peiform the duties imposed by that relation, offering water and celebrating other rites. 

In truth, it is now admitted, that the son -by a tWice-married woman, the son given, and the' 
others, should they be eridmd ivith good gtialiiies, will inherit the property of their (adopting) pa¬ 
rents and kinsmen, should they void of those qualities, they are no? entitled to succeed to itie 
kinsmen but it appears.from the doctrine contained in the J5r«A/ntt purana, that some of them 
will be entitled to share the father’s property and some of them must ever be maintained with 
supplies of food and apparel. It appears by the modern usage that a given son, if he is acem* 
iomed to perform the {{mj Nitya) indispensable and fixed observances Nimiitika)co.svio.i 

rites, (^tnr Camya) supererogatory works (which are performed at pleaslire or through the de¬ 
sire of s^orae advantage) Eesta) essential ceremonies, as ablution, investiture, <&c. f/^opr- 
ia) acts of pious liberality, as diggingwell, planting a grove, building‘a temple, (&c. and so 
fprth, allowed to his own tribe, will succeed to the wealth (adopting) fathtr\ brother. 

■ ihe third question has been already answered in the reply to the first. ' . 


No. XLVl. ZILLAH BURBWAN. 

ANSWER. 

ffuriprtya, having obtained permission from botli her hiisbana Ramtonoo, and father-in law 
Ramhvnj, adopts a son named Eamcrishha, tliat son has a right to the estate of his (j^doptlug) 
father Ramtonoo only j but not to that of the grandfather Ramhury. 

AUTHORITIES. 

The doctrine of Talwcfis laid down in the ; Twelve sons are named by 

sages who know the principles of things; among those sons, six are kinsmen and heirs ; six not 
heirs but kinsiuen. The first is declared to be the son begotten by a man himself in lawful 
wedlock; the second, a $on begotten onhis wifeby a kinsman, the third is the son of an appoint¬ 
ed daughter; thus have the learned declared the law. The fourth is a son by a twice.married 
woman; the fifth, a son by Aoruumamed girl; the sixths a bn of conceaM birth in the bus^ 


band^s niangfion ; these? sixgrvp the funeral cake and take the heritage, A son rejected by his 
father or Tiiother, the son* of a pregnant bride, a son given by iiis natural parents, a son made 
through adoption, and (iftbly a son bought, and lastly be, who otiVrs himself of hi^ own ac¬ 
cord, These six being of mixed origin, are kinsmen, hut not hoirs except to their arm father,*^ 

The passage of Nareda declared in the Vivadu-chintamani and the VivadU'^Rutnacara : A 
son begotten by a man himself in lawful wedlock, a son begotten on his wife by a kinsman, the 
sou of an appointed daughter, the son of an unmarried girl, the son of a pregnant bride, and a 
son of concealed birth, a son by a twice-married woman, a sou rejected, a son given by his natural 
parents, a son bought, a sou made by adoption, and a son self-given, are declared to be twelve 
sons* Among these, six are heirs to kinsmen, six not heirs but kinsmen.” 

Deivala, (after enumerating the son of the body, the son of an appointed daughter, the son of 
awifej the son of an unmarried girl, a sou of concealed birth, a son rejected, the son of a preg¬ 
nant bride, a son by a twioe-raarried woman, a sou given by his natural parents, a son self-giv¬ 
en, a soil made by adoption, and a son bouglit,) adds, “ These twelve sons are considered as off¬ 
springs birth or adoptiwi, namely, sons begotten by a man him self, sons begotten by another 
but fathered by him, sons acquired, and sons by iheir own consent. Among these, the jfirst sw 
are kinsmen and heirsy the other six inherit only from' their own father 

The Doctrine Marita qited in the Vioada Ratnacara: ** A son begotten by a man himself 
on a faithful wife, the son of his wife begotten by a kinsman, a son by a twice-married woman, 
the son of an unmarried girl, the sou of an appointed daughter, and a son of concealed birth arc 
heirs to kinsmen. A son given by his parents, a son bought, a son rejected, the son of a preg¬ 
nant bride, a son self-given, and a son made by adoption are not heirs to kinsmend^ 

il/eww:—Ofthe twelve sons of men, whom Menu, sprung frmnthe self existent, has named, six 
are kinsmen and heirs ; six not heirs, except to their own father, but kinsmen. The son begot'^^ 
ten by a man himself m lawful wedlock, the son of his wife begotten in the manner before men-. 
iioned, a son given to him, a son made or adopted, a son of concealed birth or whose real fa-* 
ther cannot be known, and a son rejected by bis natural parents are ike six kimmm and keirs^ 
The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son by a 
twice-married woman, a son self-given, and a son by a «SWra, are the mxkinsineny but not heirs tq 
collaterals. 

The opinions some legislators, that the son given is an heir to kinsmen, and that of others^ 
that he is not such heir, ^re to be reconciled hy referring to the djstinctipii of his (Sugoo- 

na) endued with good qualities, or (Nirgoona) not so endued. A true explanation of this is lai4 
down in the Riitnacara, and thus (the objection ofj variation, from the son given being enu-r 
merated higher and lower in the order of inheritance,' and so forth, by different holy saints ye^-» 
pectiveJy, t’s obviated by the distinction as to his qualities, good and bad^ 

m. XLVII, ZILLAH MIDNAPORE; 

ANSWER, 

A widow named Huripriga, Sidopts a son, endued with good qualities, agreeably to the ordt-' 
nances for adoption, with the consent of her husband Ramtonoo and her father-in-law Ramhui 
ftg* That son has a right to the estate of his (adopting) father and grandfather. This opinion 
H conformable to the Doctrine of I^enu^ the MUaeshara, Datiaka-chandrika, ^Ot 


APPENDIX, 


AUTHORITJES. 

3iU(mhara:---^^^ Mem having prenoised two sets of six sons, declares the first six to be heirs 
^nd kinsmeMi and the last to be not heirs. The true legitiipate issue, the son of a wife, a songiv« 
en, and one made by adoptiorij a son of concealed origin, and one rejected (by his parents) are 
the six heirs and kinsmen. Tlie son of an unmarried woman, the son of a prognant bride, a son 
^bought, a son by a twice-married woman, a son self-given, arid a sou by a Sudra woman, are 
six not heirs but kinsmmiJ^ The above passage tnust be expounded as signifying, that the first 

may take the fieritage of their fathers collateral kinsmen, (Sapindas and Sammodacas) if thero 
be no nearer heir ; but not so the la-stsix : yet the following passage is laid down in the Da/- . 
tqika-chandrikgi the variation which occurs in the institutes of Vasishtha and the rest,'j^e^j. 

" peeling the euumeratiou, Hjaust be understood as founded on the differ enae of good and bad 

tics}' , . '• 1 ^'^' 

Menu :—Of the twelve sons of men, whom sprung frotn the self existent^ has 

ed, sit are kinsmen and heirs ; six not heirs, except to their own father, but kinsmen. The soa 
begotten by anian himself in lawful wedjQpk, the son of his wife begotten in the manner before 
mentioned, a son given to him, a son made oj: adopted, a son of concealed birth or whose real 
cannot be known, and a son rejected by bis natural parents', are the six kfnsmen and 
heirs. The son of a young woman unmarried, the son of a pregnant bride, a sou bought, a soa, 
by a twice-married woman, a son self-given, and a sop by a Sudra, are the six kinsmen, butno^ 
heirs to collaterals.^' 

Baudkayana He pronounces the real legitimate son, the son of an appointed daughter,' 
the wife’s son, the son given and made, the sOn of concealed origin, and the deserted sou also, 
par|ticij[)ators in the estate,” 

3IenM Of the man, to whom a son has been given, adorned with every virtue^ that son 
sliaU take the heritage though brought from a differeyit family." , ^ 

Tlie doctriiies of some sages that the given son, is afi heir to kinsmen, and that others, tkali 
he is not suck heir, ore to be reconciled by referring to the distinction of his being endued with good 
j^unlitwSf or olhci’Wise, 


No. XLVIII. ZILLAH HOOGLY. . 


ANSWER. 


Under the circumstances stated in the question, the right of the sop so adopted, to the estates 
of hi s adopting fa (her and grandfather is established by 1 aw. 


AUTHORITIES. 

The doctrines of several sages quoted in tlie code of Cullnca Bhutta^ 31itacshara^ Vivada^ 
ckintamani, Vivada-rutnacara, Dayabhoga^ Viramiirodaya, Vivada-miba-saloo, Vivada-bHau’^ 
garnuba, and other works, are to the following effect. According to the authority of the Daya* 
bhaga, the son of the body, the son of an appointed daughter, the son of a wife by a kinsman, a 
son given, a sou of a young woman unmarried, a son of a pregnant bride, a son rejected by his 
natural parents, a son by a twice-married woman, ason ofconcealed birth or whose parents can-» 
pot be known, a son self-givgn, a son made or adopted, and a son bought j these are thus me|i» 


Ivi APFENBi:S:, 

tionecl in the passage o^Bevala : These twelve sons have been propounded for the purpose o# 
offspring; being sons begotten by a niaii blmseif, or procreated by another nuii), or received .for 
adoption, or voluntarily given. Anibhg these, the iirst six are heirs of kinsmen, and the other six 
inherit only from the father; the rank of sons is distingtnslied in order as enunierated.’" That id 
to say, the true legitimate son and the rest, to the nudiber ofsix, are not only heirs of their fa¬ 
ther, but also heirs of klfismen ; that is, of Sapindas and other relations. The others are »fic- 
emor^ of their adopting father, hut not heirs of eo Hater at relations (Sapindas), &c. The word 
** first” has a pldral termination and ihbludes the son of a man by himself begotten in lawful wed¬ 
lock, the son of an appointed daughter, a son of the wife, a son given, a son of a yourtg womatt 
unmarried, the sou of a pregnant bride, these are heirs to kinsmen. The word ** others” has also a 
plural termination and indicates the son rejected by hk natural pareidSva sou of concealed birth 
or whose father cannot be known, the son self-giveti, a son made or adopted, and a son bought 
This enumeration is not contradictory to the doctrine of Menu, &c. According to the passage of 
JJevala ; the sons begotten by a man himself or procreated by another, or so forth/’ It appears 
thht the given son having been enumerated among the last six, is excluded from the inheritanctr 
of kinsmen, but by this enumeratibti the regular order Is broken. Baudh^yana and others thus enu- 
iuerate ; “Participation of wealth belongs to the sou begotten by a taari himself in lawful wedlock, 
the son of his appointed daughter, the son begotten on his wife by a kinsman legally appointed, 
a sou given, a son made by adoption, a sou of concealed birth, and a son rejected by his natu¬ 
ral parents. Consanguinity, denoted by a common family appellatiou, belongs to the son of 
an urima,rried girl, the son of a pregnant bride, a son bought, a son by a twice-married woman? a 
son self-given, and a son oisL priest by a SadraJ^ “ No code ts approved, which contradicts the 
sense of any law promulgated by Menu.*^ The son begotten by a man himself in lawful wed¬ 
lock, the son of his wife begotten in the manner before-mentioned, a son given to him, a son 
made or adopted, a son of concealed birth, or whose real father cannot be known, and a son re¬ 
jected by his natural parents, are the six kinsmen and heirs; this doctrine of illeat* is maiife* 
tained and received by all the more ancient Law Treatises. 


No. XLIX. ZILLAH JESSORE. 

ANSWER. 

A son 'wbo has been adopted agreeably to the forms prescribed by law, by a woman duly 
authorized by tier husband, is entitled to succeed to the estate of his adopting father and also to that 
iii his ad6piih<j fdthei-’sfatlcer. This is the doctrine of Menu, confirmed by numerous other autlmim 
ties. 


No. L. ZILLAH 24.PERGUNNAI1S. 

ANSWER. 

Bamfmioo having, during his life, authorized his wife Muripriya to adapt a son, and both Im 
and his father wry dying ,* Jiamcriskn i, the son so adopted conformably to the instj ucliou» 
i)i ilamtonooi succeeds to his estate md hk&wi$e to that of Rumhury hu adopting:father'&^f^^^ 




APPEND-ISlv Iv'ii 

The cmismi of the latter ia the adoption is not requisite* ON' THIS point THE wise are 
NI 1MOUS» The prOo/s are drawn from two passages ill iMreit2i*. 

*r' AUTHORmES. 

Memii _“ Of the twelve sons of men, whom Memt, sprung from the self existent, has named^ 

six are kinsmen and heirs, six nOt heirs, except to their own fathep, but Idnsmem ' The son 
begotten by a man himself in lawful wedlock, the son of his wife biegotten in the manner be¬ 
fore mentioned, a son given to him, a son made or adopted, a son of concealed birth, or whose 
parents cannot be known, and a soir.rejeoted by his natural parents, are the six kinsmen and 
Jheirs, The son of a young woman unmarried, the son of a pregnant bride, a son bought, a son 
by a twice-married woman, a son self-given, and a son by o. Suclta, ate the six kinsmfeu, but 
not heirs to collaterals/^ 

It appears from, the JDayahhaga, which is in force in Bengal, exi adopted ^on is ?mr1ieir 

to Supifidas (coHaterals) hut this doctrine is applicable only to the case of a partition between^ th^ 
son of theJ}odg and sons by adoption. 

No. LI. ZILLAH CUTTACIC 

• . ^ ANSWER.- , 

Hamimoo, (a Hindoo,) in liis last illness, and three days before his death, desires his wifb' 
JHiiripriya to adopt a sob. Ramtmoo dies, leaving his father ('fia/aAwjry) surviving hiivi. After¬ 
wards Rarnkwry, (Ramtonoo's father,) having left directions with his daughter-in-law, (Hm ipriH 
ya,) to adopt a son, lives about three years, and then dies. Agreeably to the permission of 
both her husband and father-in-law she adopts a son f RomensAria./ In this case, the son so 
adopted uecording to law, is competent to present tjie funeral cake to Ramionoo and to his father, 
antjlh also entitled to succeed to the proper^, real and personal, of both. Although Huripriya did 
not maKe the adoption previously to the death of lier husband and father-in-law, yet by her a- 
dopting a son, with the consent of her husband, Ramtonoo, the adapted son's right is estahlkhed 
to his adopting father's estate, and likewise to that of his adopting father's father. Therefore 
the criven son will present tiie funeral cake to his adopting father aud adopting father’s father, 
and'will succeed to their estates. This opinion is conformable to the doctrines of 31enu, the D«* 
yabhaga, and other works. 

AUTHORITIESi 

Mmn:.—“ To three ancestors must water be given at their obsequies, for three, (the father, 
his father,, and the paternal great grandfather,) is the funeral cake ordained : theTourth in de¬ 
scent is the giver of oblations-to them, and their heirs, if^ey die without nearer descendants-j 
hut the fifth has no concern with the gift of the funeral cake.” 

Therefore a snceedanemis grandson succeeds to the tcealtk of a grandfather, who dies leaving 
no legitimate issue ; this opinion is delivered by Culluca. BhuUa in the Muuwartha Mooctami^ 
ke* 

It is declared m the Hayabkaga; “ The true legitimate son and the rest, to tho number of 
six, are not only heirs of their father, but also heirs of kinsmen; that is, oi Sapindas and oilier rc- 
lattOBs/’ TUe dogtriae of Yajmjmaleya laid down in the Mitacslmra; The true legitimate is- 

..‘ . 0 
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j^Tie, the Kon of a wlfc» a soa giren, and one made by adoption, a «on of concealed o/igin, and 
one rejected (by his parents,) are the six heirs and kinsmen. 

The fourth person, and the rest, share the remains of the oblation wiped off with €ma grass ; 
the father and the rest share the funeral cakes ; the seventh person is the giver of oblations : 
the relation of S&pindas^ or persons connected by the funeral eak®, extends therefore to the so«» 
VjButh person, or sixth degree of ascent or descent. 

No. VL 

Will of GpcuMinnder Cmformah, declared by the Supreme Court to ham hem umllproved'i 

hut except as to a disposition in favor of the 2'estators step-mother, wholly moperative —^/S^eep.74. 

Sree Sree Radhacrhhnjce Soronong. Sree Ooculchtmder Corforrnahf the Mansion of all hap¬ 
piness !!! 

I, of iny own free will and pleasure, according* to my own understanding, paying no regard 
whether.the same be conformable to the Hindoo law or not, make. I have three wives, Sree 
31ootee Rasmom^, the second Sree M 0 of.ee Radhamoney, and the tliird Sree Mootee Nurayuny; 
and sons, Sree Govinchunder Cmforrnah, the second Sree JDayalchunder Coiformahi tlie third 
Si ee Isnoochmder Corformahy and the fourth iS'rec Sorodchunder Corformah ; and four daughters, 
JUtrlemonepy Rremmoney, Bodonmoncy^ and Crisknomoncy ; with the consent and pleasure of all 
%vlwni, 1, of niy owm free will, make this will, and all have signed it; this cannot be deviated 
from ; whoev^er asserts any thing contrary jto it will be discarded by the deity, forsaken by me, 
and removed from the Surcar, and forfeit all titles in every thing belonging to the Surcar, 1st* 
First order; I have the image of Sree Sree Connyelolljee in my house, to whom I give of my owh 
will niicl pleasure, the property acquired by me myself; my property, grounds, houses, 

gardens, Englisli Company’^ bonds and certificates; merchandize, gold and silver ornaments, 
plates, jewels of diamond and pearls, and so forth, and he becomes proprietor of all this proper¬ 
ty, and no body has any right to divide and take tlie same. 2x1. Second order; Sree Sree Connye^ 
loll Thakoor isi an image, and will not he able to manage, for which reason, my three wives and 
four sons will manage ; they will act in such manner that benefit may arise to the Sarmr, and 
will all receive thy means of smbsistence anti clothing from the Sm ear of the Thakoor, as well as 
for defraying the expences attending* the daily and stated religious acts, and the family and all 
other expences, and will conduct in the sanie manner as they are conducted during my life time. 
4 th, Fourth order; Should you three wires and four sons not agree with each other, and dis¬ 
putes frequently occur, you w ill each put a key of your own upon the Surearry treasury and 
bouse* and when requisite, assemble together and receive and disburse the same. You Will per¬ 
form this with the Thakoor's estate, which you will never have authority to dimde atul take it; y<n$ 
will never have authority to take it; you will never have authority to take it I forbid you thriots 
from so doing ; and whoever does not regard this prohibition, and utters the subject ofdivmOH^ 
will be discarded by the deity and abandoned by me, and forfeit all title in the estate of the 
Surcar; and if the persOn prefers any claim, it will be null, and although entitled agTeeably tb 
Hindoo law, still he will not he competent to share ; he will not be compe.terd to share ; he will n&h 
he competent to share. / have again expressed prohibitions three times ovef\ 5th. Fifth order; I am 
the manager of the estate of Sree Sree Connyeloll Tkakaor ; on my demise, my four sons, St'oe 
Govinchunder Ct^formahySm JPayakhunder Coijormafi^ Sree Imooehimder Corfonnahf mid Stefe^ 
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Sorodchmder Ciyrjormah, and tny three wives will be the naanagers of the estate of this Thakoor, 
These seven persons will be managers as lamtnyself, and will conduct the business. They will 
be managers of the business on my behalf. 6t\u Sixth order; Should there arise any disputa 
amongst yourselves on any account, and should you disagree in any business, you will inaka 
it known to knejoot Goiirc/mnd Mxdlick, or to any respectable person^ and he will settle tlio 
same, and you will abide by such settlement. You will never resort to the Court on your oxvn 
prwate disputes, The person xcho attempts to resort to the Court is not Jit for to remain in my 
jSV?*c«r, but will receive from it the sura of current (500) five hundred rupees for subsistence and 
clothing, and retire, and have no concern whatever with the iSwrccrryproperty, grounds, 7th, 
Seventh order ; You will consider my reputation, my instruction, and niy writings of jwme im^ 
poriance than even the Vedas ; one Sotin will never quarrel with the other, nor will one brother 
with his brother. Having entered into dispute, you will not even pronounce the word division, £ 
am repeatedly writing in prohibitive terms thereon, for your welfare. Shouldyou enter into dis¬ 
pute among yourselves and make a division, prosperity will forsake you, and you will be ruin¬ 
ed, on which account I have repeatedly made use of prohibitive injunctions, but should you do 
so, not attending to Ihem^ you will be abandoned by me and have no title in the Surcayry pro* 
perty, but become entitled to only current (500) five hundred rupees. Take this into consider¬ 
ation and conduct yourselves accordingly. Btli. [Eighth order; 1 have thiee wives aiul four 
sons, being in all seven powers w ho are managers, and as the body is the seat both of health 
and sickness, the survivors will be managers, and if there be any oiFspring, such will be so, tho 
well managers of the business of Srec Sree Connyeloll Thakoor. 9th. [Ninth order; My step-mo* 
tber is also in the Surcar; as lony as she lives she will receive sxibsistence and clothiryfrom it; on 
her death, you will take foxir or Jive hundred rupees Jrom. the Sure ar for her ftmer a I charges and 
perform the same. 10th. Tenth order; On my death, should you wish to disburse sums for my ob¬ 
sequies, you w ill not on any account exceed thC sum of two hi.ndred rupees in performing the 
same. The peijcnmance of obsequies is all futile* Y. ou will not attend to the censuve of the world 
but disburse only two hundred rupees for the purpose of purification, and }>erform the funeral 
ceremonies. 1 lib. Eleventh order ; ^IwuM tjon wish to make an offering to me, whatever eatable 
you offer to Sree Sree ConnyeloUjec Thakoor, on the clay of the full moon oi'idsJdoolunJuttra, I 
shall partake off and if you wish to see we, you will look near Thakoor during the latter part of 
the night of the said fftU woon, and you will see me, T2th. Twelfth order; Whenever yon aredesir^ 
oxis to offer me any thing to eat, you will offer Loochee Cochoree, <§rc. to Sree Sree Connyelolljee, 
and distribute the same among JEfru/ijnnts and Voishnavas, and you may he sure I shall partake of 
the saxne, 13tb. Thirteenth order; I have made this will of my own free will and pleasure, and you 
haveiikewise signed the same of your own free will and pleasure. In consequence of tvhick Thakoor 
Connyeloll becomes proprietor of my own projwrty, ancestorial property, ornawents, the English 
Cempanfs bonds, certificates, grcxmds, gardens, wearing apparel, andxjou seven lersons become 
managers of the business in the same wanner as 1 was on behalf of the Thakoor, You will lodge 
all the Surcarry articles and property in the iron chest within the treasmy room, and take very 
great care, whereby you will confer great obligations on me. I am your 31ahafjuru. and re¬ 
quest this of you, that you will not make any broils amongst yourselves, that you will not make, 
that you will not moke; hat a yon should, the person who does, will be rumed, and never be 
competent to make a division. 1 have specified these orders. The year (1205) one thousand 
two hundred and five, 7th Ugrawn ; 1700, 20th November. 
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ANCESTOKI AL property . If imnuyvable can it be disposed of by tlie possessor in 
the way of gift or unequal distribution ? qu, p. 4, 5. 

ANCESTOEIAL property. See Partition. 

ADOPTION, chapter of, p. 118, etseq. 

ADOPTION. There are distinctions in the rules of, between Soodras and the three 

first castes, p. 118. i- u 

ADOPTION might formerly have been made of one of a different caste from the 

adopter; now absolutely prohibited ; modern writers have not attended to this, 
although it occasioned a difference in the rights of adopted sons, p. 118,11,9. 
What by Yaska and Devanda Bimtta, p. 119. 

ADOPT. Soodras may adopt a daughter’s or a sister’s son; the three superior castes 

cannot, p. 120,150. . y. u u-t. 

ADOPTED SONS. The proportion of the estate of the adopting father^ to wnicn 

they are entitled, p. 120,121. ^ 

ADOPTION. One allied by the funeral cake best for; brother’s son best, p. 123. 

ADOPTION. See Sm, and Critrima, and Daltaca. 

ADOPTED SON, rights of as to inheritance. See Dattaca and Son. 
ADOPTION. Difficulty of laydng down rules for Adoption, pp. 137' 139 ; cannot 
be of a boy exceeding the age of five years; exception; qu. p. 139, et seq. In the 
three superior castes it cannot be of a boy who has been invested with the Poi- 
tah; when that investiture must take place, p. 140,141. 

ADOPTION of a boy cannot take place after his marriage. This extends to all the 
classes, p. 141; nor after tonsure, p. 141; nor after the attainment of five years 
of age, 120, qu. p. Ul, et seq. and p. 146. Keasons given for early, &c. p. 146. 
ADOPTER and ADOPTED must be of the same class, p. 146. A man having a son 
begotten cannot adopt one, p. 146, but exceptions to this rule wUl bo pointed 

out. See p. 149. , . i *• 

ADOPTION; eldest son ought not to be; only son must not be given m adoption, 

p. 146, 147; considerations respecting the gift of an only son, p. 147, et seq. 
ADOPT. Neither Brahmin, Khittry nor Boice can adopt a son whom it would 
have been incest in him to beget, p. 149; but either may adopt a boy whom he 
could have begotten without incest, p. 150. This not inconsistent with t c 
^tdoption of a brother’s son; why, p. 149. Son ofa wife’s sister may be adopted; 
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why, p. 149. Man having grandson or great grandson cannot adopts p. 149. 
Soodras excepted as to great great grandsons, p. 149,150. 

ADOPTION; for exceptions relating to the ffth geiferal rule, p. 146, see pp. 140 


ADOPTION by BraJmins of Sapindas, Sauiiaej^ Munrs opinion, p. 150. 
ADOPTED SON ; his - share of the estate if a spif.lfe ^‘t^w by the 

adopting father, pp. 150,151; doubts concerniug the* rights, pp. 161# 

152; not considered as a member of, oi;rekiied ; this does 

not apply to his maniage ;^ cannot mniTty wilhiiv^prfauvtlegjFi^es in his own iia- 
tnral family, p. 162, eP^seq^ ^ Supjmlay if ppeoufa^le^i^^Stf adopted ; or 
nearest relation in the maleJine; son of .a brother "pre^red oi the same 

caste eligible, p. 155. ^^ ' ; 

ADOPTION may be made by a wido^ afterjlbe;death pf^bejulms^jkand^ 

in pursuance of his instructions. , If po^.nuthorize.d; adoption will be 

a nullity ; after his death she cannpl^?t?c ^on in adoptipn^pf 155. If in¬ 
structions of the husband bo special, they^ ipustdicTstiicfly , She is to 

follow rules prescribed for the hnsband ^ the saffhe latith ,; Two wi¬ 

dows, if axtthorized, may adopt in succession io^ch othef, p. l^8."^^ 
may authorize to adopt after the death of a son deleaves living^ may authorize 
adoption by one wife for herself, although he had addpted a sop tor the other. 
The two adopted sons will jointly share the estate. When widow’s adoption 
ought to take place. Child adopted by widOw is as if adopted" by heir husband 
himself^ p. 157. See Sraddha, and p. 157, 168.. Child adopted by widow to take 
estate of her husband V father, p. 158 and ca.^ following. See Dqnation. 
ADOPTION ; case upon, p. 163,165. Opinions upon case— appendix. ^ 
ADOPTED sister’s son by a Brahmin and held good by the Supreme Court; mani¬ 
festly wrong, p. 166. Case, p. 167, ef seq. • 

ADOPTION, case of, tinder i>/c%nuram Tacjore\s p. 169, et seq. ^ 

ADOPTION. Can a widow receive a son in adoption, if she could not without incest 
have borne him ? qu. 173^ et seq. IJsual to adopt a boy as the spn of ^particular 
wife, p. 174. Doubts suggested in consequence of the death of an adopted son, 
p. 175, et seq. Case stated for Pundits opinions, p. 165. See ivife. 

ADOPTED SON. See Succession, and Son. His right to a share of his adopting 
father’s estate, p. 228 not actually decided. 

ANCESTORIAI* PROPERTY. Many decrees of the Supreme Court suppose a 
right in the possessor of, to dispose of it according to bis own'pleasure among 
his sous, p. 297, et seq. Court declares that a Hindoo Testator ‘^piig^^t and could 
dispose by will, of all his property, movable and inunovable, as well ancestorial 
as otherwise,” ib. This decree aflinned on appeal p. 298^ considerations on the 
question, ib. It seems settled that all property except ancestorial immovable 
may be disposed of {^ pleasure, p. 299. Question and Pundits* ppinion, ib. et seq. 
See Sadder Dewannee Addwlut. 


( “i ) 


ADOPTION. A widow having adopted a son, and that sou so adopted having died, 
the widow who adopted him, .succeeding a.s his heir, will not thereby have any 
right more than she succeeded to on her husband’s death— semble, p. 310< et seq.. 

A DOPTION and Marriage ; for further matter relating to, see p. 473, et seq, 

ADOPT'ED SON. See Heir. 

ADMINISTRATION. See Supreme Court. 

BROTHER may succeed to the property held by his .sister in Streedhun, but not to 
property derived by her from her husband, p. 7. 

BROTHERS, if tw o or more, any one, or the representative of any one may insist 
upon a partition of ancestorial ox jointly acquired property, p. J38; and in a par-, 
tition, brothers shall share equally per capita ; descendants shall take per stirpes, 
ib. p. 39. 

BROTHERS. See Sons. 

BROTHERS, sets of uterine separating from each other, will not entitle the mothers 
to a share; but any set coming to a partition in itself the mother of that set will 
be entitled to a share of their proportion of their father’s estate, p. 42. 

BROTHERS possessing movable and immovable property. If they come to a parti¬ 
tion of the movable only, the mother shall take her share of that, but not of the 
immovable, p. 4S. 

BROTHERS. If out of any number, one shall die leaving widow s and no son, any 
one of the widows may enforce a partition which will entitle the mother to her 
share, p. 46. 

BROTHERS, possessed oi immovable property, and giving one desirous of separat¬ 
ing a sum of money in lieu of his share. This will entitle the motlier to her share 
of the immovable estate, pp. 46, 47. 

BRAHMANA, or Rraftmiw, p. 118. 

BLAQUIERE’S, Mr. Translation from the Sanscrit of a work on adoption; still in 
manuscript; author Sn Natha Bhatta; title of the work Dattaca Nirnaya, p. 122. 

BRAHMINS, KHITTRYS, and BOICES, cannot contract marriage until after 
their investiture with the Poitah; consequently not until after they have attain¬ 
ed a certain age. The Brahmin may be invested with the Poitah in hh fifth 
year, p. 140; the proper age is the eighth year/rom conception for a Brahmin ; 
the eleventh for a Khittry, and the twelfth for a Boice. See p. 140,141* ^ 

BRAHMIN, sister’s son adopted by, wrong, p. 166, the case, p. 167, et seq. 

BLAQUIER E, Mr. furnished nie with his manuscript translation of the Duttacu 
Nirnaya, p. 122. 

COLLATER ALS themselves shall take the estate; in exclusion of the heirs of Col¬ 
laterals related in an equal degree, p. 3. 

CONTRACTS made, &,c. by the manager of a family, how far, valid and binding on 
the others, p. 25. 
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CliAIM and Nonchim, &c. the effect of, p. 25, 

CO-WIDOWS or Sisters, may come to a partition of their joint estates; may be con¬ 
venient ; will not confer a right to dispose of separate share; or vary the rules 
of inheritance. Partition between male.? has a different effect, p. 55. 

CSHATKIYA or jRTfteffry, p. 118. ^ 

^CASTES or Classes of Hindoos, four, p. 118. 

. ^jCttlTlfeTMA adoption; does not prevail in Bengal; but does in Mifhila. See case 

^ of KuUean Sing v, Kirpa Sing al. p. 126, 127, forms dispensed within; lustra- 
tion one of the forms, p. 127. 

COLEBROOKE, Mr. his opinion of Jagannatha’s Digest, p. 138. 

CHUNDACARANA, what, p. 141. See Tomure, 

CHEETA PmDA, what, p. 153. 

CONSIDERATIONS upon the effect of entrusting propertyin the hands of women 
having a life interest only in it, p. IM), et seq. 

CHARITABLE DONATION. A widow giving her husband’s estate to the son 
of one daughter who was poor, having another who was rich, not such a chari. 
table donation as can be supported in law, p. 310, et seq. 

"COLEBROOKE, Mr. His letters relating to the right of a Hindoo to make a will, 
p. 317, et seq. Will to be governed by the rule concerning gifts, ib, and partition, 
p. 318. What property may be disposed of by will, ib. 

CONTRACTS, chapter of, p. 377, et seq. 

DESCENT does not extend beyond the great grandson, unless there be an inter¬ 
mediate heir through whom the estate may be conveyed, p. 3. See Collaterals . ; 

DAUGHTERS surviving their fathers (who do not leave a widow or male descend- 

' , ant), are his heirs, pp. 4,7, 

DAUGHTER. The son, but never the daughter, of a daughter shall succeed to her 
estate, pp. 6, 7. 

DAUGHTER. Taking immediately from her father, or mediately through his widow 
shall have an estate for life only, p. 6. 

DAUGHTER. See Grand-daughter. 

daughters. See Widows. 

D AUGHTER, if no widow or son shall take the father’s estate. If several daugh¬ 
ters, they shall take equally, p. 7. 

DATTACA, meaning of, p. 122. 

' DATTACA, different opinions concerning the rights of; some say he is heir to kins¬ 
men generally ; some that he is heir to his adoptingfather only, p. 128; excluded 
from heirship to his own natural family, p. 128. So decided in S. D. Ad. p. 129. 
3Ienu’s arrangement of sons not agreed upon, p. 129. Jagannatha s commentary, 
p. 130, et seq. Sons legally begotten and sons given in adoption, the only two 
descriptions known in this (the Kali) age of the world, pp. 129,131. Exami- 
jnation as to the Dattac^a's right to inherit, pp. 132,133,134,135,136,137, Dal- 
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facft (if a son aft erwards begotten) entitled to a third part of his adopting fa¬ 
ther’s property, p, 136,137, semble. See appendix ; the opinions of Pundits in 
the case of GowrhuUub v. Juggernotpersaud Mitter if at. 

DONATION or acceptance of a. son, by a wife without the consent of her husband 
is invalid, p. 208, et seq. exception said to exist, &c. p. 214, 221. Elder, may 
give younger brother in adoption; refuted, p. 222, et seq. 

D ISTRIBUTION. See Unequal. 

DAYACRAMA SANGRAHA, law relating to distribution as it is contained in 
p, 242, et seq. 

DISTRIBUTION, Can a Hindoo make an unequal distribution among his sonsi 
And if so, of what property can he make it? Can it be made of ancestorial im¬ 
movable property ? p. 247, ef seq. 

DISTRIBUTION. See Share, and Gift. 

DI ALOGUE concerning the right of a father to nirakc unequal distribution; and the 
opinions of Pundits thereon, p. 260, et seq. and p. 265, et seq. 

DEED OF GIFT, not valid if unaccompanied by possession according to the laW 
of the Mit’hila school, p. 274, et seq. Difference of opinion among thb Pundits, 
p. 277, et seq. Querer—Hoea this decision admit the right to make unequal distri- 
button by deed unaccompanied by possession in Bengal, p. 278, et seq. See Une¬ 
qual Distribution. 

DAUGHTERS. See Male issue , not necessary parties to a bill of complaint in a 
certain case, p. 846. 

DISPOSAL by a Hindoo of his property by will. His abstract right to do so well 
exemplified by a decision of the Supreme Court, p. 348, et seq. 

"t 

ESTATES. It is a general rule that males shall take absolutely, and females for life 
only, p. 7. 

ESTATE. See Property. 

ECODISTO. See Sraddlia. 

EXECUTOR. See case which arose out of Luckinarain Tagore’s will where exe¬ 
cutor’s executor was recognized as the Testator s executor, p. 168, et seq. 

EVIDENCE; chapter of; materials for furnished by Mr. William Hay Macnaghten. 

FATHER having begotten a Son, discharges his debt to his own progenitors, p. 121. 

FILIATION; Jaganhatha's remarks upon, p. 130. 

GRAN D-DAUGHTER; whether by a daughter or a son, shall never succeed to her 
grandfatber’s estate, p. 6. 

GRANDMOTHER has a right to a son's share upon partition made between her 

son and her grandsons, p. 99. * 

GREAT GRANDMOTHER has a right to a share upon partition made, if one of 
the partitioning parties be a son or a grandson j although there be gTtdi grcind^ 
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mm among the partitioners. If a sou be among them she will have son’s share ; 
if the sons be dead and petition made between grandsons and great grandsons 
she will have a grandson’s share— semble, p. 30, et seq. p. 42, rule 13—51, et seq~. 

GREATGRANDMOTHER. See rule 7, p. 40, 41. 

GRANDSONS; if they divide the estate the r^mndf/nofAcj*, as well as the mother 
shall share with them. They shall all share alike, p. 41, rule 9. 

GRANDMOTHER cannot have less, but she may have more, than a mother upon 
partition, p. 54. - 

GRANDSON or GREAT GRANDSON; man having cannot adopt a son; great 
great grandson may be adopted by a Soodra, p. 149,150. * ' ' ^ 

GRANDMOTHER danning as heir will, upon partition made, take both as heit iii 
her own right, and as a partitioner, the partition having hedh made by descend- 

' , ants or their representatives, p. 67, et vide case of Jeeomony Dossee et al. v. At- 
taram Ghose Sf at. p. 64, et seg. Prior decree of the Supremo Court not corres¬ 
ponding with this, p. 74, et seq. & p. 77 particularly. 

QW'SS gjid Unequal Distribution ; chdipter of, p. 24:1, et seg. 

GIFT. Father may make a gift of an ancestorial Tahok to one of eleven sons; the 
gift amounting to ono-tenth part in value of the estate; the son receiving it 
will share with his brothers in the remainder, p. 266,268, et seq. See Deed. 

HEIRS. See brothers, sisters, estate, voives, widows, maidens, womenyScc.. 

HINDOO families. See r/nion. 

HINDOO FAMIIiT. Muddunmohim Bysaack's —litigation. See case from p. 77 to 
p.a2. 

HINDOOS ought to be left in possession of their own laws, religion^ usages, and 
prejudices; their laws ought, if possible, to be made consistent, p, 117. 

HEIR. See Dattaca. 

imSRAND may authorize each of his two wives to adopt a soUj p. 182, et seq. and 
see p. 183. 

HEIR. Widow taking as heir of her adopted son does not thereby acquire any 
rights more than she would have had as succeeding to her husband, p. 310, et seq. 

HINDOO. IDs right to dispose of his property by will recognized in the Supreme 
Court, p. 319, et seq. —^may dispose of ancestorial immovable property by will, ib. 

HINDOO disinherits by will two sons on account of their misconduct, and makes a 
small provision for another—he being deaf and dumb, p. 349i Hindoo by will 
may give 10 anna’s share to two of his sons, and 6 anna’s share to the other two, 
p. 350, et seq. See Release —^Will of a Hindoo leaving British subjects Ms exe¬ 
cutors, an I a large .sum (amounting to two-thirds of his estate) to pious or su¬ 
perstitious purposes established by the Supreme Court, p. 371, et seq. 

INH ERITANCE ; chapter of, p. I, cf 

INHERITANCE ; primary hdes of, p. 1, Mg. 

INHERIT.ANCE; Table of—Appendix. 
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INHERITANCE. See Descent. 

INHERITANCE and PARTITION; Ca.se concerfing, p. (54. 65, 66, 67, 68. 

JAGAN NATH A’S Digest; Mr. Colebrooke’s opinion of. See Colebrooke. 

INCEST. Neither Drahmin, Kliettry, nor Boice can adopt a boy whom it would have 
been incest in the adopter to beget, p. 146—may adopt one, if, without incest he 
could have begotten him, p. 160—not inconsistent with adoption of a brother’s 
son. Why, p. 146. 

JAGANNATHA’S remarks upon filiation, p. 130. 

JONES, Afir William ; his opinion of native lawyers, p. 166. 

IMMOVABLE property, p.'4. Widow has a life interest only in, p.ll, movable ecaHt 
immovable on the same footing— semble, p. 16, 18, 20, et seq. 23. 

INHERITANCE. . Sree Crishna Tarca/ancara’s recapitulation of, to the property 
of a deceased man, p. 234, et seq. Remark on the above by Mr. Colebrooke, p. 

237, et seq. Summary of the order of succession to the property of a woman, pi 

238, et seq. 

IMMOVABLE property may be di.sposed of by a Hindoo by his will, according to 
the law as it is administered in the Supreme Court, p. 319, et seq. Ca.se of Ram~ 
imoo Mullick gf al. v. Ramgopaut Mullick b; al. p. 340, et seq. 

IDOL. The whole property of a Hindoo for the support of an Idol declared inopera¬ 
tive. This not avowed by the Court as a reason for its declaration, p. 320, et seq. 
In many instances, the Supreme Court has upheld bequests for the .support of 
Idols, p. 322, et seq. Possession of an Idol severally decreed, where the parties 
entitled to it could not agree to hold it jointly, p. 323, et seq. The whole of a 
Hindoo’s property left for the support and worship of his family Idol so applied. 
This seems to have been by consent of all the sons, p. 335, et seq. 

JUDICIAL PROCEEDINGS; Chapter of; materials for furnished by Mr. William 
Hay Macmghten. 

IMMOVABLE PROPERTY. See Talooh 

JOOGULKISHOR ADIE’S will, p. 357, et seq. Doubts as to the propriety of the 
Supreme Court’s decision in that case, ib, 

KIN, (next of to the husband) have an undoubted right to succeed to the estate 
movable and immovable taken upon his death by the widow, p. 23. 

LAW (by the Hindoo) that which is declared to be forbidden, immoral, and sinful, 
may nevertheless be valid if done, p. 24, et seq. p. 33, et seq.—~pas,sim. 

ItAVf, Hindoo, difterent in Bengal, from that which prevails in other parts of India, 
p. 127. 

LAWYERS, Native- See Jones, Sir William. 

LAW HINDOO, difficult to distinguish by what is enjoined or prohibited in a mo¬ 
ral, and what is so in a legal, sense, p. 248, et seq. 

I^EGISLATING nower of in India ; some considerations on, p. 304, et seq. 


MOT HER will not be the heir of hef son who dies in the life time of his father, p. 6,8. 

MOTHER; the heir of her so#who survives his father, and dies unmarried, p. 6. 

MARRIAGE and Adoption ,* for further matter relating to, see p. 473, et seq. 

MOTH ER; if her son shall survive her husband, and then die, leaving neither wi¬ 
dow nor son ; the mother shall succeed as his (her son’s) heir; although widows 
of her husband, and dau .^hters of his, be survi\4ng. The mother will take in ex¬ 
clusion of the brothers, widows, and daughters, of her husband^ p. 8. 

MAIDENS 5 succession to their property, p. 9. 

MOTHER. Upon the death of lier husband to manage his estate during the minori¬ 
ty of bis sons, p. 26. Mothers of the sons shall manage in exclttsien of childless 
widows or those who may have daughters only, ii». p. 26. 

MOTHER; her interest in property taken by her upon partition, the same as that tak¬ 
en by a widow upon the death of her husband, p. 12, et seq. p. 31, et seq. p. 34. 

MOVABLE and Immovable piopeity. A distinctioii made between them in the hands 
of widows and mothers. Considerations upon this subject, p. 36, et seq. Sea 
Immovable. 

MPTHERS. See Brothers. 

MOTHERS. If there be three sets of uterine brothers ; one of t^ree, one ofyb«r, 
and one of Jive; their mothers being alive. If these sets should separate from 
each other^ the mother’s will not be entitled to any share; but if they separate 
ainmg themselves, the mother of tlie three will be entitled to dt fourth ; the mother 
of the four to a fifth, aud the mother of t\ie Jive to a sixth share of their estates 
respectively, p. 43. 

MOTHERS taking a share upon partition, take an estate for life only, either in 
movable or in immovable property— semble, p. 43, 44, 45. This I conceive to be 
nprv beyond doubts . 

MOTHER cannot in any case enforce partition, p. 45, , • ' 

MOVABLE and-b«i«oua6/e property. See Partition. > . 

MOTHER,: See JBrotftcrs. 

MOTHERS entitled to the joint protection of their descendantSj p. 47, 

MOTHERS. See Partition. ^ 

MOTHER not entitled to proper y acquired by her sons, unless acquired by means 
of the patrimonial wealth, p. 51. 

MOTHERS. See Widows—Partition. . 

MOTHER, >vho has one son only cannot be entitled to a share of his estate ; but if his 
sons divide after his death, she will then be entitled to a share as grandmother. 

MOTHER may be entitled to a Share upon partition, when grandmother will be ex¬ 
cluded, p. 54. « 

MOVABLE and IMMOVABLE property ; right of widows and mothers in, cnaa*" 
derations concerning, p. 93, et seq. 

MARRIAGE. See Brahmin and Soodra. Adoption of a boy cannot take place af¬ 
ter his, p. 141. 
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MAINTENANCE; widow’s right to; how enforced, p. 60, et seq. Not to he left a.( 
the mercy of him whose duty it is to maintain ller, p. 63. Where she will not be 
entitled to separate maintenance, p. 62 ; ordered to he secured to a widow w hen 
her husband’s sons divided the estate, p. 63. 

MIT’HILA, law of. See Deed. 

MACNAGHTEN, Mr. William Hay, furnished the material^ of which the two last 
chapters, viz. of Judicial Proceedings, and of Evidence, are composed. 

MALE ISSUE. The estate of a father passes to his daughters lor the sake of male 
issue, p. 313, et seq. 

MOTHER. The rules affecting property devolving on a widow equally affect pro¬ 
perty devolving on a mother, p. 314, e( seq. 

MOTHERS take an estate for life only, p. 43, et passim. 

NEPHEWS. Sister’s sons, succeeding to their uncle’s estate, obtained a new trial j 
having been heirs at law and considered as disinherited by adoption, p. 166- 

NATIVE LAWYERS. See Jones, Sir William. 

PROPERTY, immovable, given by a husband to his wife, he shall have the dominion 
over it during his life. Movable property so given shall be at the wile’s absolute 
disposal from the time of the gift, p. 4. , 

PROPERTY. No distinction between movable and immovable, if acquired in a cer¬ 
tain manner— semble, p. 4. 

PROPERTY. See Ancestorial. 

PUNDITS’ opinion of on the rights of widows taking as heirs of their husbands ; 
and mothers taking on partition. No distmetion made between them in Iaw,p. 12, 
et seq. 

PROPERTY of deceased persons may be sold for certain purposes, p, 26. 

PARTITION, chapter of, p. 28, et seq. 

PARTITION; great grandmothers have not a right to a .share of the property, upon 
partition made of it by her great grandsons, p. 28. 

PARTITION. See mother, and grandmother ; also great grandmother. 

PROPERTY. See movable and immovable. 

PARTITION; no distinction now made in the shares of sons npon partition, p. 37,^ 
et seq. See Brothers. 

PARTITION; primary, &c. p. 40, 41— semble. See great grandmother. 

PARTITION. See grandsons, and widows. 

PARTITION may he enforced by any person having a share, derivatively or other¬ 
wise, in an estate, p. 45. 

PARTITION may be enforced of immovable as well as of movable property. Oi 
ancestorial or jointly a c quired, p. 46. 

PROPERTY. See Ancestorial. 
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PARTITION of an estate if made even against the will of all the possessors, will 
entitle the mother, &c. to a share, p. 47. 

PROPERTY. See Separate. 

PARTITION; no question to be raised upon, by the mother of dau^tem only. 
See rules 25,37, p. 51—55. 

PARTITION. See Widows, and p. 77. 

PARTITIONS to entitle a mother to a share most be of ancestorial wealthy or of 
wealth acquired by means of ancestorial wealth; hence, tJie mother may: be ea- 
titled to a share upon partition when the grandmother will be excluded p. 54. 

PARTIHON and INHERITANCE; case concerning, pp^ 64,'65> (56, 67, 68. 

PARTITION; right of widows on ; case concerning, from p. 6& to p. 74. ' Another 
case, from p. 74 to p. 77. See Inherita7ice and Partition. 

PARTITIOiN. See ividow’ s right to enforce* 

PROPERTY; movable and immovable ; rkjht ofividows and mothers in ; Considera¬ 
tions concerning, p. 93, et seq. 

PRINCIPLES fixed; ought not to be disturbed, p. 106, 117. 

, POITAH, what; p. 140. When investiture with must take place; consequences of 
omitting, p. 140,141. Poitah belongs to the three superior castes only; not to 
Soodras, p. 140, ^ 

PARB'HUN, See Sraddfia. 

PUNDITS’opinion upon the rights ofan adopted son, delivered to the authoi*, p, 161, 
e< seq. observations on this opinion, p, 162,163. ’ ' * 

PROPERTY; doubts as to the right of disposing of Ancestorial immovable, p. 259, 
etseq. The question much perplexed—ptmim. See Unequal Distribatim. 

PUN UrrS; contradictory opinions of, p. 291, ot seq. Inconsistent and contrary opi- 
nions of, p. 802, et seq* 

Pious PURPOSES. Widow or mother may alienate property to ^moderate ex^ 
teat for pious purpose.s beneficial to the deceased, p. 314. 

PROBATE, See Supreme Court* 

PARTITION. Tt would appear that o. Hindoo cannot by his will, prevent his de¬ 
scendants from coming to a partition of his property, p. 325, etseq. 

POSSESSION of an Idol ox Shib decreed, p. 323, ef seq. 

PARTITION. See Supreme Court. 

i ROPERfY, separate, p. 48, et seq. Property left by a, Hindoo to his brothers, al¬ 
though his widow survived him,, p. 360, et seq. Property so left to a brother al¬ 
though there were daughters and a widow surviving,, p. 365, et seq. See p. 269 
et seq. / 

QUALITIES; good or virtuous. Seem in this (the Kali) age to be disregarded as 
to the effect of giving preference, p. 1.32, et passim. In p. 132 the observation 
applies to the iuheritancc of a Dattaca; hut it will be found throughout that the 
preference formerly given on account of superiority of qualities is now abolished. 
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REUNIONi^ chapter of, p. 107, et :eq. Never heard of an instance of. taw conoertt- 
ihg unsatisfactory, und^fcted and contradictory ; passim; to the end. 

RECORDER OF MARRA6 ; his declaration concerning the gift of an onbj sou in 
adoption, p.-1^7, et sc?. 

RELATION; nearest in the male line ought to be adopted, p. 148,149. 

REMARKS npon the case of Vivapermal Pillay v. Narrain Pillay et al. decided in 
the Recorder’s Coiurt at Jfotfras, p.186, et seq. construction pul upon a will in 
that case, p. 188, et scQ. 

RELIGIOUS purposes, f A very'large sum of A Hindoo's estate directed by the Su¬ 
preme Court to be applied to, p. 347, et seq. 

RELEASE given by an Infant Hindoo and his mother on his part, set aside, p. 353. 

SISTERS cannot in. any case, succeed to the estate as heirs, but the sons of sis- 
‘ters mdy succeed, p. 4. 

STREED’HUN ; women possessed of property before marriage in their own right, 
shall hold it independently of their husbands, p. 4i. 

SONS take per capita; their .sons per stirpes, p. 5. 

SISTER of the half or whole blood, never can succeed to the estate of her brother; 
but the son of a sister may succeed to it, and ryill succeed in preference to the 
son of an uncle, p. 7. 

SISTER cannot succeed a.s the heir of a sister; but as her father's heir, she may suc¬ 
ceed to property derived by her sister from him, p. 7. 

SISTER. Brother. •' 

SRADDHA; the person whose duty it is to perform it, does not necessarily succeed 
to the estate, p. 8. j 

SISTERS succeeding to their fathcr’.s estate, p. 10,11. 

SUNS are of age when they pomplete sixteen years by the Hindoo law. This is the 
rule in the Supreme Court; but by the Regulations of Government, minority con¬ 
tinues in the Mofussil until the eighteenth year has been attained, p. 25. 

SONS how they shall take upon partition in a given case, p. 40. See Biothers. 

S EPARATE property may be acquired by individuals of a family livitrg in a joint 
and undivided state, p. 47, 48, and the case which follows, p. 48> 49, 50, 51. 

SISTERS. See Go-ividows. 

SISTERS; rights of, if so they can he called, p. 55, 56,97,98,99,100,101,102,103, 
104,105. 

SON, ought to be adopted by him who has not one, p. 118. 

SGODRA, p. 118. 

SOODRAS may adopt relations which Hindoos of the three superior castes are for¬ 
bidden to adopt, p. 119. 

SOO ORAS are said by VacJiispati to bd incapable of adopting a son; this abundant¬ 
ly refuted, p. 119,193. 

SON; eldest begotten from a-senge of duty; others are begotten from a love of plea¬ 
sure ; this questionable, p. 131,123. 
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SANTANEE; his speech to B'hisma, p. 122. 

SON; what a man obtains by having one. He delivers his father from the hell called 
jrut; adopted cannot claim the family and estate of his natural family; the fu¬ 
neral oblation of him who has given away his .son, is extinct, p. 122. 

SON of brother best for adoption; by son of one brother of the whole blood, all bro¬ 
thers become fathers. lices not apply to Soodras but to three superior castes, 
p. 123; author’s conclusion, and Goverdhami's opinion on the subject, p, 123, 
124. Sister’s son forbidden to be adopted except by Soodras, p. 125. Only son, 
not to bp given in adoption, p. 125. Woman not to give or accept a son without 
the consent of her lord, p. 126. Donation or acceptame without such consent in~ 
valid, p. 126. Gift of eldest son prohibited, p. 126. 

SONS; heyotten and given, the only tw o descriptions recognized in this degenerate of 
Kali age of the world, p. 129,130, et seq. 

SOODRAS may marry at any age how'ever early; but the ceremony of tonsure must 
precede marriage, p. 141. 

SHUNKSHKAR. What, p. 142. 

,SON. A man having one cannot adopt, p. 146, but exceptions will be pointed out. 
See p. 149. 

SON ; eldest, gift of forbidden, p. 146. Gift of only son sinful in the extreme, p. 147. 

SUTHERLAND, Mr. His .synopsis of the law of adoption quoted, p. 1^. 

SISTER; son of a wife’s, may be adopted because the marriage of one man to seve¬ 
ral sisters is permitted, p. 149. 

SAPINDAS ; adoption of by Brahmins according to Goverdimna who gives the re- 
verend Sannaca Muni's opinion, p. 150. 

SON BEGOTTEN ; if one after adoption, the rule as to inheritance; doubts con¬ 
cerning the rule, p. 150, 151. 

SAPINDAS ; what included in and discussion concerning, p. 152, et seq. Sapindo, 
if procurable ought to be adopted, p. 155. 

SAUMBUSTER. See Sraddha. 

SRADDHA. If there be no son begotten or adopted, widow may perform Sraddha, 
i. e. Eeodisto and Sanmhnster. Parh'hmi cannot be performed by a woman, p. 
157,1.58. Sraddhas to be perfoimed by nearestmale relation by descent. Widow 
related by the Cheeta pinda. She to perform till son comes of age, &c. p. 158. 

SISTER’S SONS. See Nephews. 

SUCCESSION. The .succession of one adopted is vested in tlm other adopted son, 

' as being the nearest collateral, p. 180, et seq. 

SON ; after the adoption of one by the husband; his widow having had his autho- 
rity, may after her husband’s death adopt another, although the one adopted by 
him be living ; p. 181, et seq. Authority given to a wile to adopt a son on her own 
account, p. 188. See Husband and Wife. t . 

SON cannot be adopted, if there be a son of the body; unless, !>. 185. Can a son ho 
adopted, with the begotten son’s consent 1 Qu. p. 185. 
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SHARE; causes which are said to justify, the gift of a greatet shase to one son thaa 
to another, by his father, p. 252, 6l seq. p. 260, et seq. 

S UDDER DEWANNEE ADAWLUT. Last decision of that Court regarding the 
rigiit to dispose of ancestorial immovablo property, p. 283, et seq. considerations 
thereon, ib. 

SISTERS eq,uaaiy entitled on their mother’s death to succeed to the estate of their 
father. The father’s widow cannot give to tJie son of oiie daughter, her hus- 
band’.s estate, although the other daughter had not a son at the time of the gift, 
p. 310, et seq;. 

SUPREME COURT. Several decisions of involving a right to make an Tinequal 
distribution among sons, p. 319, et seq. Probates of Hindoos’ wills; and adini- 
nistration to the estates of intestate Mittdoos granted by the Supreme Court, 
p. 320. 

SHIB. See Idol 

SUPERSTITIOUS USES. Money left by a Hindoo for such purposes, and also 
lands, decreed to be so applied, p. 323, et passim, throughout the chapter of Wills, 
See Nemoychum Mullick’s will, p. 336, et seq. See Religious. 

SUPREME COURT’S decree on partition in this case, not eonsistent with a subse¬ 
quent decree, p. 75, et seq. and p. 64, et seq. 

SEPARATE property. See Property. 

TONSURE, or Olmndaoarana ; adoption cannot take place after the ceremony of, 
has been performed. This applies to all the classes, p. 141. Case on the subject 
decided in S. D. Ad. p. 142, et seq. 

TONSURE. Benares Pundits’ opinion concerning the right of adoption after} erro¬ 
neous, p. 190, et seq. 

TANJORE Case, p. 190, et seq. 

TONSURE must he performed in the adopter’s name and family, p. 11^. 

TALOOK, ancestorial,. given by will to his nephews by Rajah Nobkissen, held good, 
p. 356, et seq. 

UNION in Board, Property, and performance of Religious ceremonies, is the original 
state of every Hindoo family; but separation may be effected partially, and ia 
other respects the union will continue, p. 54, 55. 

VAYSYA or Boice, p. 118. 

VETALA and BHAIRAVA, story of, p. 124,125. 

VPANAYANA, what, p. 141. 

UNDIVIDED fainily; brothers belonging to, may acquire separate property, p. 47, 
et seq, 

UNEQUAL DISTRIBUTION; most of the doctrines relating thereto contained in 
thi^Dapa crama Sangraha, p. 242, et\eq. 

UNEQUAL DISTRIBUTION may bc^ade of ancestorial immovable property ;. 
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all may be given to one son. It is sinful, but valid, p. 271, d seq. Opinion of 
the Pundits Jagannath and Kerperam,^. 273. Remark of the Sudder Dewannee 
Adawliit, p. 274. A man may give the whole of his property by deed to hw 
younger son, in exclusion of the elder, p. 280, d seq. Pundits’ opinion; such a 
gift is forbidden, and immoral, but valid, p. 282. The authority of the two above 
cases seems to be shaken; decision turned on the ground of non-delivery of pos¬ 
session ; if this be so a Hindoo cannot dispose of his property by will, p. 283, et 
seq. It is agreed by all that unequal distribution of ancestorial immovable pro¬ 
perty is forbidden; all agree as to its immorality. Is it valid or invalid if made ? 
p. 292, et scg.—mode of reconciling differences of opinion, p. 293. 

UNDIVIDED Hindoo family, one of receives one-third instead of one-half of an 
estate, he being entitled to half. This is binding on his adopted sou, p. 361, et seq. 

WIDOW cannot claim any property in right of her husband, except such asherhus- 
band was actually possessed of in his life time, p. 1 . 

WIDOM fe are heirs of their husbands who die not leaving a son, or male descend-* 
ants, p. I, 3, 5. 

WOMEN. See Stveedhun, 

WOMEN. See Property, ond Considerations. • ♦ 

WIFE. Sec Property. 

WIDOW ; if thei;^ be no son shall take her'hn.sband’s eatate (be the family of her hus¬ 
band divided or undivided ;) after her death, the daughter, or daughters of her 

' husband shall take it, p. 6, 6,0. 

WIDOW^S. If no son,^hall succeed to the estate of their husband jointly and equal¬ 
ly; as they die, their shares respectively shall go to the daughters; no right of 
survivorship among widows, p. 6. 

WIDOWS who take an estate take it for life only, p. D. 

WIDOW childless shall take before the daughter of her hu.sband by another wife, p. D. 

WILE made during minority declared void, p. 11. See Remarks. 

WIDOW not entitled to more than a life estate inmounb/eproperty—se/nWe—never 
considered entitled to more than a life estate in immovable property, jj. 11 to 16, 
et seq. 

^WIDO W’S right to immovable property for life ; two cases in ejectment thereon, p. 
18,19, et seq. See Maintenance, 

W^IDOW'’S right in immovable property being limited to an estate for life, never doubt¬ 
ed by the Supreme Court, p. 18. 

WyOMA N. In 1799 the Supreme Court seems to have considered her right to any 
description of property taken under any circumstances (e ven under the will of 
her husband) confined to a life estate. This not reconcilable to subsequent de¬ 
cisions, p. 20, et seq. 

WILL’S effect now given, greater than that formerly given to them by the So;jremo 
Court, p. 35, ef A-eg. ' *. 


V. 
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WIDOW as representative of her husband may insist upon a partition of the cs-» 
tate, p, 39* 

WIDOWS ; where they will be eiccluded from a share upon partition made among^ 
the sons of their husband, p. 39. 

WIDOWS ; how they shall take upon partition in a g^ivencase, p. 40. See Partiticn, 
SonS) and Brothers, 

WIDOWS ; a case in which they will be entitled to take a share upon partition made 
among their own grandsons, although not entitled upon partition among their' 
husband’s sons, p. 41. 

WIDOWS childless, or having daughters only, not entitled to a share of their hus¬ 
band s estate, upon partition made by bis sons, or by their representatives ; such 
widows entitled to maintenance only, p. 41, 42. 

WIDOWS. See Brothers, 

,''-v'' 

WIDOW S how they share upon partition when made arribng immediate, and rc^ 
mote desceiidaiits, p. 52,53, 54. 

WOMEN. Sitmnjary of their rights, &c. p. 56,57. 

WIDOWS ; ccnsidcrations respecting, p. 57, 58, 59. 

WIDOW. Case in which she enforced a provi.sioii. Compelled the son of her hust- 
• baud by another wife to make her a monthly allowance, p. 60, (il , 62,63,64. Casd 
in which widows tailed in attempt to enforce a separate provision,p. ti2. , Case 
in w'bicfa the ovun.ordered <» srSni of inSnCy to be .set apart (when a 

. . partition was decreed) for the purpose of securing a childless widow a suitable 
maintenance, p. 63, 69. Not to be left at the mercy of him, whose duty it is to 
mamta in her, p. 63. 

WIDOW’S right u]'on partition; case concerning, p. 69, 70, 71, 72, 73, 74. Another 
case, p. 74, 75, 76, 77 ; and see Inheritance and Partition. 

W’lDOW’S right to enforce partition ; case concerning, p. 77, et seq. 

WILL by the effect of her Imshand’s, w idow deprived of her share upon partition; 
case concerning, p. 81, et seq. 

WOMAN not to give or accept a son in adoption, w ithout the assent of her lord, p. 
126. Sec iSon. 

WIDOW in pursuance of her husband’s instructions may adopt a son after his 
death; adoption by a widowr without such instructions is a nullity. She is not 
after her husband’s death competent to give his son in adoption. Fxcepted 
ea.ses will be noticed, p. 156. Widow adopting ought to guide herself by the 
rules laid down for the direction of her husband. Some latitude allowed ; but 
special instructions to be specifically followed. Tu:o widow s may adopt in’suc- 
ce^sion to each other, if authorized by the husband so to do; p. 166. She may be 
autlmjlzed to adopt in case of the death of a son; or to adopt a sou for herself 
allhough the husband bad adoptedype lor another wife, p. 167 . When she 
ou^ht to adopt; a boy adopted by h\r, is as if he had been adopted by her bus- 
band himself; p. 157, 
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widow ; SeeSmddha. 

WILL; caise of adoption under Lncki/narain Tagora's^ p, 168^ et s^q. 

WIDO W. Can she receive a child in adopthHi, if without incest he could 
been begotten upon her? ([iL p. 173, et seq. 

WIFE; usual to adopt a boy as the son of a peirticular wife, p. 174 

WIDO WS ; two may adopt in succession by virtue of powers from thek deceased 
husband, p. ’l77, et seq, 

WIPE; power cannot be given to, to adopt a son in case of a disagreement between 
her and the son of her husband’s body, but power to her to adopt may be given, 
in case of the death of such soU;, p. 18e5, 

WIDOW, during the mmority of her sons may sell her husband’s estate for certain 
purposes, pi 26. See Mother, and Pious Purposes* 

WILL ; right of making, not expressly given to Hindoos by their own law, p. 241* 
Right confirmed in S^e Supreme Court, ib* Hindoo may give by will his proper¬ 
ty to his brothers although he leaves a widow surviving^ p. 269, et seq. Qiiere? 
The right of a Himloo tx) dispose of bis property by will is virtually denied by a 
decision of the Sudder Dewanme Adawlut, p. 295, et seq- Consequence, p. 296, 
et seq. 

WIDOW cannot dispose of land to which she succeeded on the death of her hus¬ 
band, p* 305, et seq. She may relinquish in favor of thenext heir ofhorhusband^, 
p. 809. Oift ihutlo “by (Dt widibiw to Urw «ionr* xiiiiiqcbtxir, she having auotheir 
daughter living, void. The daughters equally entitled on the death OfThBlDr xac^-r^ 
' ther, and their sons after them, p, 31.0, e( seq. See Adoption. See Heir. 

WILLS ; iDhapter of, p. 316, et seq. See Golehrooke and Himloo. 

WILL of a Hindoo declared wholly inoperative by the Supreme Court, p. 320, cf 
exception as to one bequest. Qmre to the propriety of this, ih. A Hindoo^ 
cannot by will prevent his descendants from coining to a partition among them¬ 
selves— cemhle, p. 325, et seq. See Idol tixid Superstitious uses. Hindoo*s right to 
dispose of every description of property declared, p. 340, et seq. 

WILL; Hindoos. See Disposal and Hindoo. See also Joogulkishor Adie. 

WIDOW. See Propertij. 


N. B.—TJiis Index extends to the six first Chapters onl'y, 
cesmr^ to give an Index to the three last.. 




